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Tue New York Law Journal, very properly, 
takes exception to the reproduction of its 
original] editorials in other papers without due 
credit, and administers to the Ohio Weekly 
Law Bulletin a severe lecture, prompted by 
the latter’s use, verbatim et literatim, of an 
editorial which recently appeared in the New 
York Law Journal, and which it seems the 
Ohio journal reprinted on its editorial page as 
a scintillation of its own intellect, and with- 
out so much as thank you to the master mind 
which evolved it. Though we sympathize 
with the Ohio Law Bulletin in its desire to 
instil vigor and ability into its editorial col- 
umns at a trifling expense, we agree with the 
New York Law Journal that the practice of 
which it complains is nothing less than liter- 
ary dishonesty and one that should be stopped. 
We ourselves have kept quiet for some time 
upon this subject, though sorely provoked by 
the barefaced and constant stealing of this 
kind from our own pages. One or two jour- 
nals, notably the Baltimore Record, persist in 
copying entire our leading articles, especially 
prepared for us and for which we pay no in- 
considerable sum of money. Other jotrnals, 
and chief among them this very Ohio Law 
Bulletin, seem to have taken a fancy to our 
Notes of Recent Decisions, and though, at 
first, proper credit was given us whenever 
such appropriation was made, it has too fre- 
quently happened of late that the credit 
has been either carelessly or intentionally 
omitted. We avow ourselves perfectly will- 
ing to save the editor of the Ohio Bulletin the 
onerous task of searching among the late 
cases for those worthy of especial comment, 
but in return we feel that it is only fair that 
we should have some acknowledgment of our 
work. Many other instances might be cited 
of journals edited chiefly by the use of scis- 
sors. The St. Paul Advocate, latterly pub- 
lished at Chicago, but now—poor soul!— 
dead, was a constant transgressor in this di- 
rection, making free use of our editorials 
from time to time, but de mortuis nil nis{ 
bonum. 
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We do not object to a proper and fair use 
of what appears in our columns. But as we 
spare no expense and labor to make our 
editorials, notes, leading articles and an- 
notated cases acceptable and valuable to 
our readers, we naturally object to their 
wholesale appropriation without credit. 





THE election to take place in Missouri 
next month will have especial interest, to the 
members of the bar and to litigants gener- 
ally, from the fact that the proposed amend- 
ment to the constitution providing a scheme 
for the relief of the supreme court docket is 
to be voted upon. Long delays in the ad- 
ministration of justice amount practically to 
its denial. So important has it ever been 
deemed that every litigant should have an 
early hearing before the courts, that there is 
scarcely a State constitution which does not 
provide that justice shall be administered 
without delay. Notwithstanding these per- 
emptory commands, it has come to pass that 
our - judicial system has become so impeded 
by the increase of litigation, that interminable 
delays are everywhere the rule. Not only 
the United States Supreme Court, but most 
of the State courts are far behind their dock- . 
ets and are each year losing ground. The 
Missouri Supreme Court is now in arrears on 
its docket 850 cases, and when a cause has 
been appealed to it, two years and a half are 
required to reach it in regular course. More- 
over, an examination of its record for the 
last two years shows that it is actually losing 
ground at the rate of nearly thirty-five cases 
each year; and with the growth of population 
and wealth, and consequent increase of litiga- 
tion, this loss must necessarily continue and 
increase. It must be borne in mind, too, 
that this loss has occurred notwithstanding 
the fact that the two intermediate courts of 
appeal [have within the period above men- 
tioned relieved the supreme court of a vast 
amount of business. This statement is suffi- 
cient to show the necessity of immediate re- 
lief. The amendment to be voted on, pro- 
posed by the last legislature, it is believed, 
will accomplish this end. It has been en- 
dorsed by the Bar Association and by many 
of the ablest professional men of the State. 
The amendment provides in substance, that 
two additional judges shall be appointed, and 
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that thereafter the court shall be separated 
into two divisions, one having exclusive juris- 
diction of criminal cases and of such civil 
cases as it may be able to hear after finishing 
its criminal docket, and the other attending 
exclusively to civil business; and that opin- 
ions shall be rendered in all causes ‘‘during 
the term at which the cause is submitted,’ a 
most important and valuable clause, and one 
which will do as much toward clearing the 
docket as any other provision. It is further 
provided that when the court shall have cleared 
up its docket the two divisions shall com- 
bine and hear all causes as one court until it 
shall again fall in arrears, when it may divide 
itself into two divisions as before, and so pro- 
ceed as occasion may require, thus contain- 
ing within itself the power to prevent for all 
time such an unfortunate blockade as now ex- 
ists. There can be advanced no substantial 
argument against the measure. The neces- 
sity for some relief is apparent, and to our 
mind the measure is vastly superior to most 
of the expedients heretofore resorted to in 
other States having in view a similar end; 
and its effectiveness has been demonstrated 
by experience in one or two instances where 
similar provisions have been adopted. It is 
of the utmost importance that the great and 
growing impediment of delay should be re- 
moved from the administration of justice, and 
to that end the amendment as proposed 
should become a part of the organic law of 
the State. 





THE question was raised in the case of 
Black v. Henry G. Allen Co., recently de- 
cided by Judge Shipman, of the United 
States Circuit Court, whether the fact that 
books, articles or maps copyrighted in the 
United States were inserted by permission in 
an encyclopedia published abroad, permitted 
an unauthorized use of them in an American 
reprint of the same. The court decided the 
question in the negative, holding that there is 
no vital difference in regard to the infringe- 
ment of an author’s copyright, whether it is 

. printed in a separate volume or in connection 
with authorized material, and further, that 
the fact that the alien publishers of the for- 
eign encyclopedia procured copyrighted arti- 
cles from citizens of the United States for the 
express purpose of preventing the work from 








being reprinted in the United States does not 
affect their right to protect the copyright in 
the courts of the United States. 








NOTES OF RECENT DECISIONS. 


SALE — FRAUDULENT REPRESENTATIONS — 
ComMEeRcIAL AGENcrIEs.—The lesson of the 
case of Gainesville Nat. Bank v. Bam- 
berg, 13 S. W. Rep. 959, decided by the 
Supreme Court of Texas, should be studied 
by all merchants seeking ratings from 
commercial agencies. There it was held 
that a false statement as to its financial 
condition, given by an insolvent firm to a 
mercantile agency, with a view to obtaining 
credit from third persons, is a statement of 
material facts, and not a mere expression of 
opinion; and a subscriber to such agency, 
who sells the firm goods on the faith of such 
statement, may cancel the sale and recover 
the goods. Hobby, J., says: 


The law governing the sale of personal property is 
well established, to the effect that the mere expres- 
sion of an opinion as to values which proves to be in- 
correct or false does not come within the rule appli- 
cable to the fraudulent representation of a material 
fact. But the status of the debtor is a fact, and a 
representation as to the status is the declaration of a 
fact. 1 Benj. Sales, 562, note. In Bradley v. Luce, 99 
Ill. 234, worthless stock was represented as worth a 
large sum, and mortgages on $12,000 on land worth 
32,000 were represented as good. These statements 
were held clearly fraudulent. No inflexible rule can 
with accuracy define all of the circumstances in which 
the representations of fact or of matter of opinion may 
become fraudulent. 1 Benj. Sales, 562, note. But 
representations of the financial status and solvency of 
Goldstein & Melasky, under the circumstances in this 
case, were clearly statements of fact, and not mere ex- 
pressions of opinion. It is not essential that the mis- 
representations should have been directly made to the 
appellees by Goldstein & Melasky, and during the 
negotiations regarding the contract of sale, for them to 
avail in canceling such contract. As a general propo- 
sition, it may be correct, as contended by appellant, 
that a misrepresentation made to one person, and not 
with a view of revealing another, cannot be available 
to another who may have acted on it, to cancel a con- 
tract entered into by reason of it. But it is sound 
doctrine that a third person, to whom they were not 
directly made, can maintain an action of deceit, and 
seek the cancellation of a contract, made by him, if it 
appear that the defendant’s false representations were 
made with a direct intent that he should act upon 
them in the manner which occasioned the injury. 
Eaton v. Avery, 83 N. Y. 31. If the false representa- 
tions be made with a view of reaching the third person 
to whom it is repeated, and for the purpose of influ- 
encing him, they will afford acause of action, 2 Pom, 
Eq. Jur. § 879. 
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An illustration identical with this phase of the case 
will be found in the case of Eaton v. Avery, 83 N. Y. 
31. The representations charged in the case cited, as 
in this case, were not made to the appellee directly, 
but to the Dunn Commercial Agency, and by it com- 
municated to appeilees, who sold the goods relying 
upon the statements made. It wasin that case con- 
tended, as in this, that, assuming the representations 
to have been false, they were not sufficiently connected 
with the contract of sale. 1t was there held that it 
was not essential that the representations should be 
addressed to the party directly who seeks a remedy 
for having been deceived and defrauded by means 
thereof; that if they were false, and so known to be 
by the party making them, and were made with the 
intent that they should be communicated to and be- 
lieved by persons interested in ascertaining the pecu- 
niary responsibility of the firm, and with the intent 
to procure credit and defraud such persons thereby, 
and they were relied on by the seller, and the sale 
procured thereby, the plaintiff was entitled to recover. 
In the case last cited it was said: ‘A person furnish- 
ing information to such an agency, in relation to his 
own circumstances, means and pecuniary responsi- 
bility, can have no other motive in so doing than to 
enable the agency to communicate such information 
to persons who may be interested in obtaining it, for 
their guidance in giving credit to. the party; andif a 
merchant furnishes to such an agency a willfully false 
statement of his circumstances or pecuniary ability, 
with intent to obtain a standing and credit to which 
he knows he is not justly entitled, and thus to de- 
fraud whoever may resort to the agency, and, in reli- 
ance upon the false information there lodged, extend 
a credit to him, there is no reason why his liability to 
any party defrauded by those means should not be the 
same asif he had made the false representation di- 
rectly to the party injured.” 


CARRIERS OF PASSENGERS—EJECTION—RE- 
FUSAL TO Pay Fare.—A well considered case 
on the subject of eviction of passengers for 
refusal to pay fare is McKay vy. Ohio River 
R. Co., 11 S. E. Rep. 737, decided by the 
Supreme Court of West Virginia. There it 
was held that a railroad conductor may de- 
mand a ticket as evidence of a passenger’s 
right of passage, or on failure to produce it 
may demand payment of fare; and on failure 
to pay it may lawfully eject the passenger 
from the train, using no more force than nec- 
essary. If a passenger pay a railroad agent 
fare for a certain trip, and by mistake of the 
agent is given a ticket not answering for that 
trip, but one in an opposite direction, and 
the conductor refuses to recognize such ticket, 
and demands fare, which the passenger fails 
to pay, ejection of the passenger from the 
train without unnecessary force will not be 
ground of action against the company as for 
a tort, but the action may and must be based 
on the breach of the contract to convey the 
passenger. Brannon, J., says: 





In Frederick v. Railroad Co., 37 Mich. 342, it is said 
that the uniform and universal practice is for railroad 
companies to issue tickets with the places designated 
from and to which the passenger is to be carried, and 
that these tickets are unhesitatingly accepted by the 
conductor as evidence of the contract between the 
company and passenger, and that the conductor has 
seldom any other means of ascertaining or learning, 
within time to be of any avail, the terms of the con- 
tract, unless he relies on the statement of the passen- 
ger, contradicted, perhaps, by the ticket, and that 
there will be cases where a ticket is lost, or where by 
mistake the wrong ticket was delivered to the passen- 
ger, and he will be obliged to pay his fare a second 
time to pursue his journey, and, if he is unable to do 
so, great delay and injury may result. Such delay 
and injury would be the nctural result of the loss of 
the ticket or breach of the contract, but would, in 
part, at least, be in consequence of the pecuniary cir- 
cumstances of the party. That such cases are excep- 
tional, and however unfortunate the party who is so 
situated, yet no rule has ever been devised that would 
not at times injuriously affect those it was designed to 
accommodate. The judge then asks: ‘How, then, is 
the conductor to ascertain the contract entered into 
between the passenger and the railroad company 
where a ticket is purchased and presented to him? 
Practically, there are but two ways,—one, the evi- 
dence afforded by the ticket; the other, the statement 
of the passenger, contradicted by the ticket. Which 
should govern? * * * There is but rule which can 
safely be tolerated with any decent regard to the 
rights of railroad companies and passengers generally. 
As between the conductor and passenger and the right 
of the latter to travel, the ticket produced must be 
conclusive evidence; and he must produce it, when 
called upon, as the evidence of his right to the seat he 
claims. Where a passenger has purchased a ticket, 
and the conductor does not carry him according to its 
terms, or if the company, through the mistake of its 
agent, has given him the wrong ticket, so that he has 
been compelled to relinquish his seat, or pay his fare 
a second time in order to retain it, he would have a 
remedy against the company for a breach of the con- 
tract; but he would have to adopt a declaration dif- 
fering essentially from the one resorted to in this 
case.””? In that case the passenger had paid to a point 
beyond that called for by the ticket, and, refusing to 
pay fare, was ejected, and was denied a recovery in an 
action on the case. The principle enunciated in this 
case in Michigan, that, as between the passenger and 
the conductor, the ticket is the conciusive evidence of 
the passenger’s rights, is sustained in several well- 
considered cases. Townsend v. Railroad Co., 56 N. Y. 
295; opinion by Chief Justice Cooley in Hufford v. 
Railroad Co., 53 Mich. 118, 18 N. W. Rep. 580; Rail- 
road Co. v. Griffin, 68 Ill. 499; McClure vy. Railroad 
Co., 34 Md. 582; Shelton vy. Railroad Co., 29 Ohio St. 
214; Downs v. Railroad Co., 36 Conn. 287; Petrie v. 
Railroad Co., 42 N. J. Law, 449; Yorton v. Railroad 
Co.,54 Wis. 234, 11 N. W. Rep. 482; Bradshaw v. 
Railroad Co., 135 Mass. 407. 


In the Ohio case of Shelton v. Railroad Co., supra, 
it was held that the fact that aticket had been pur- 
chased, which was afterwards wrongfully taken up by 
a conductor on one train, will not relieve the passen- 
ger from the duty of buying a ticket or paying fare on 
another train of the defendant, and that in such case 
the right of action would be for wrongfully taking up 
the ticket, and not for removal from the train for fail- 
ure to pay fare. 
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In the Illinois case above cited (Railroad Co. v. 
Griffin), it was held that if a passenger pay fare to a 
certain station, and the agent inadvertently give him a 
ticket to an intermediate station, the demand of a 
second fare will be a breach of the implied contract on 
the part of the company to carry him tothe proper 
station. By paying a second time, his action will be 
as complete as if he resist the demand and suffers 
himself to be ejected; and his ejection will add nothing 
to his cause of action. It is his duty to pay the second 
fare; and, if the company fail to make reparation, he 
can maintain his appropriate action. This case recog- 
nizes the contract as the proper ground of action. 
Hall v. Railroad Co., 9 Fed. Rep. 585. 

In Yorton vy. Railroad Co., supra, the passenger, de- 
siring to stop over, and having the right to a stop- 
over ticket, was given instead a trip check, through 
the conductor’s fault; and it was held that a second 
conductor may demand additional fare, and may, on 
refusal to pay, eject him from the train, using no un- 
necessary force, and that such ejection will be no 
ground of recovery against the company, though it 
will be liable for the fault of the first conductor. 

In Townsend v. Railroad Co., supra, it was held 
that a regulation of a railroad company requiring 
passengers to present evidence to the conductor of a 
right to a seat or pay fare, is reasonable, and for non- 
compliance a passenger may be put off, and the 
wrongful taking of the passenger’s ticket by a con- 
ductor of a previous train, on which the passenger 
had performed part of his journey, does not exonerate 
him from compliance with the regulation, and that 
for the wrongful act of the former conductor the 
company is liable. It*does not justify the passenger 
in violating the company’s lawful regulation on an- 
other train. 

In Hibbard v. Railroad Co., 15 N. Y. 455, it was 
beld that a passenger who had a ticket in his pocket, 
and had exhibited it once to the conductor, and re- 
fused to exhibit it again when called on, was properly 
ejected for refusing to exhibit his ticket. 

Here the plaintiff had a ticket not good for the trip 
he was making, and declined to pay fare. He cannot 
maintain an action for ejection or a threatened ejec- 
tion from the train, but must look to the breach of 
contract, or the act of receiving money for the round 
trip and giving a wrong ticket. If the passenger have 
a ticket good for the passage, and the conductor 
should refuse to recognize it, and expel the passen- 
ger, the act would bea tort; and.an action as for a tort 
could be maintained. Judge Cooley said in Hufford 
v. Railroad Co., supra, that all the judges of the 
Michigan supreme court agreed that if the ticket was 
apparently good the passenger need not leave the car. 
But here the ticket was very apparently not good. 


Evipence— Spiritualism — Test oF Oc- 
cutt Powrer.—The rulings of the United 
States Circuit Court for Michigan in United 
States v. Reid, 42 Fed. Rep. 134, seem to 
have aroused considerable comment and in- 
dignation among those known as believers in 
spiritualism. In that case defendant was in- 
dicted for using the mails in furtherance of a 
scheme to defraud, by soliciting money upon 
the representation that by an unknown power 

he was able to answer sealed | etters addressed 





to spirit friends. The government, to show 
the fraudulent character of the defendant’s 
business, introduced admissions of defendant 
that the business was fraudulent. Held, not 
competent for defendant to show by the tes- 
timony of persons sending him such letters 
that in particular instances he had answered 
them satisfactorily, and that the questions 
were of such a character that he could not 
have answered them except by supernatural 
power. But the particular ruling to which 
objection is made, and which seems to de- 
serve more consideration from lawyers than 
it has received, was in refusing to permit de- 
fendant to give a test or exhibition of his un- 
known powers in open court. We agree with 
the New York Law Journal that, admitting 
all the objections that can be raised to it, it 
would have been perhaps wiser had the court, 
in its discretion, allowed the defendant to go 
through his performance in the presence of 
the jury. The journal referred to further 
says: 

In the first place, the proposed experiment is one 
which would be classed under what are known as 
practical tests in evidence, which tests, as they are 
called, are divided into two classes. 

The first class consists merely of convenient ways 
of exhibiting physical objects to the jury, as by means 
of photographs. This is done every day; the corpse 
of a murdered man,a building ruined by explosion, 
the general appearance of premises claimed to be 
kept in a negligent state, handwriting, and a number 
of other things are constantly exhibited to the jury 
by means of photographs. 

While this kind of evidence must be considered, in 
a certain way, as secondary, yetit is both convenient 
and reliable, and has very few disadvantages. 

Another class of these practical tests, so called, is 
the exhibition of the thing itself, as, for instance, the 
practice, which has been condemned in some jurisdic- 
tions, of exhibiting a child to the jury in a bastardy 
case as proof paternity. 

As to all these classes of cases there is no difficulty, 
the foundation of their admission being that they are 
not imitation or explanation of the thing which it is 
intended to represent tothe jury, but that they are, or 
they take the place of, the thing itself, and are much 
nearer to vertainty than any mere verbal description 
could be. 

But there is another class yet of these so called tests 
to which the case under discussion may be claimed to 
belong, and that is, where the evidence is not a repre- 
sentation of the thing itself, but of something similar. 

And here the difficulty arises immediately, that the 
alleged test is not only a test of the thing or fact. pri- 
marily supposed to be at issue, but of the accuracy of 
the experiment by which it is sought to prove it- 

A well known instance of this kind of evidence is the 
amusing case of State v. Linkow, 69 N. C. 214, which 
was the case of the deacon with the brassy voice who 
would sing, in and out of season, especially out of 
season, in church. Upon his trial on indictment for 
disturbing the congregation in religious worship, one 
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of the witnesses was permitted, in court, to give an 
imitation of his vocal efforts. The natural result was 
that the court, according to the report, was ‘‘con- 
vulsed,” not only by the brassy quality of the alleged 
musical performance, but by the fact that the deacon 
commenced to sing too soon and finished too late. 

In this absurd case we meet with the difficulty which 
we have already referred to, where the witness cor- 
rectly rendered the brassiness and aggravation of the 
deacon’s singing. 

It is very evident that the court could have refused 
to allow the witness to vocalize, and have insisted 
upon the singing being put in evidence by means of 
descriptions. 

In the same State where the case of U.S. v. Reid 
arose (Michigan), the attempt to put practical tests in 
evidence went entirely wild in Ulrich v. People, 39 
Mich. 245, where, upon a trial for rape, which was 
alleged to have been committed in a certain field, the 
complainant having testified that the defendant had 
dragged her over a fence into the field, defendant’s 
counsel offered to show the result of a series of exper- 
iments in attempting to lift other girls over the same 
fence. 

The evidence of the result of these pleasing exer- 
gises was excluded. 

The ruling of the court in excluding the evidence in 
the Reid case was, apparently, on the ground that the 
evidence was too absurd to be worthy of consid- 
eration. 


Carriers — ConsTiTtuTIoNAL Law — THE 
Iowa Joint Rate Case.—The recent decision 
of Fairall, J., in the Iowa joint rate case, 
through one of a nisi prius court, is of such 
importance as to merit a brief notice here. 
The main question at issue in that case was 
as to the power of the law makers, namely, 
the legislature of Iowa, to compel through 
hauls over different railroads at through joint 
rates and compulsory car service. The last 
general assembly of Iowa enacted what is 
known as a joint rate bill. The action in 
question was on the application of the B., C., 
R. & N. Ry. Co. to restrain defendants, the 
railroad commissioners of the State, from 


establishing and promulgating joint rates 
between it and other railroads for the 


shipment of freight and cars. A temporary 
injunction having been granted, a motion to 
dissolve was made, based mainly upon the 
grounds of want of jurisdiction of the 
court and the constitutionality of the act in 
question. Upon the question of jurisdiction 
it was contended first, that this was an action 
against the State, and second, that the dis- 
cretion of defendants as officers could not be 
controlled by the court. Judge Fairall over- 
ruled these objections upon the ground that 
there was here no attempt to control a discre- 
tion, and that there was ample authority for 





the doctrine that the act establishing rates, 
not in determining what they should be, is 
purely ministerial, and that if defendants, 
as officers, under cover of unconstitutional 
legislation by the State attempt to do acts 
which would put the machinery of such legis- 
lation in motion to the injury of the property 
of another having a legal interest therein, the 
court had jurisdiction to entertain an action 
against such officers by injunction. Upon 
the subject of the constitutionality of the act 
in question, the court, after considering a 
number of questions incidental thereto, held 
the act unconstitutional, saying, inter alia: 

I believe on principles recognized and so distinctly 
and clearly stated inthe Granger and other cases of 
kindred nature, decided by tne highest judicial tri- 
bunal in the land, that whatever reasonable and lawful 
uses common carriers ordinarily make of their carry- 
ing property, when engaged in their ordinary business, 
the same, or similar uses of such property can be en- 
forced by statute, when the public interests require it, 
provided the owners are not deprived of it in viola- 
tion of constitutional guarantee; and that, as by 
through running, arrangements at joint rates, a large 
part of the traffic of the country is transacted over 
railroads, it is within the power of the State to make 
regulations which will require through transportation 
at a-unit through rate. 

This regulation of property, however, must be rea- 
sonable. As said in Stone v. F. & L. T. Co., 116 U.S. 
307. This powerof limitation or regulation, itself, is 
not without limit. ‘‘The power to regulate is nota 
power to destroy, and limitation is not equivalent to 
confiscation. Under pretense of regulating fares and 
freights, the State cannot require a railroad corpora- 
tion to carry persons or property without reward; 
neither can it do that which in the law amounts to a 
taking private property for public use, without just 
compensation, or without due process of law.” 

Whether such enforced use extends to the surrender 
of cars to facilitate through transportation, it is not 
now necessary to decide. It is my opinion that such 
enforced use could not be required without ample 
and adequate protection to the owner, by statute or 
by rule and regulation established, by a commission or 
board, such as the defendanis constitute, in matters of 
reasonableness of the demand therefor, of compensa- 
tion for its use, and of its safety and return, after it 
has passed irom their immediate control, wnich pro- 
tection is not now afforded. 

When railroad companies are compelled by law to 
transact business with each other, that law should se- 
cure to them full protection. That the property of 
such companies is affected with a public interest does 
not take from the owners of it, that protection of the 
law, which is accorded to the possessors of all other 
property. Connected with, and growing out of the 
duty of through transportation, there must of neces- 
sity be, for the prudent and safe management of the 
property used therein, rules and regulations, relating 
to tracks, motive power, the use, exchange, return 
and compensation for use of cars, the movement of 
trains, the making of time tables, the settlement and 
payment of accounts, the adjustment of losses, and 
many other varied and complex matters which are 
usually the subject of contract, and the necessity for 
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which exists, whether the relation between carriers be 
voluntary or compulsory. The statute contains no 
provisions defining the duties of railroad companies, 
or of the railrord commissioners, as to these matters 
in case the companies would not agree. Owners of 
property are required by the act to haul the property 
of others; to place their cars in the charge of others, 
and to entrust their revenues to others, and notwith- 
standing the numerous duties and obligations which 
arise from these transactions, there is no tribunal or 
board to devise and compel that just and harmonious 
action among so many conflicting interests, which 
could be done, were the relations voluntary, and which 
is absolutely essential to the safety and value of the 
propeity of the companies. 

Under the provisions of chapter eighteen of the acts 
of the fifteenth general assembly and those of most of 
the statutes of the various States regulating the use 
of railroad and property under the interstate com- 
merce act, boards may be and are created with ample 
powers to determine the duties and require the vari- 
ous companies to act justly to each other and to the 
public, but under the act in question the commission- 
ers are only empowered to fix and make divisions of 
rates. Companies should not be remitted to the slow 
machinery of the law to right the wrongs done them. 
Courts have no authority to make contracts or to 
compel companies to make them, or to fix or regulate 
the terms upon which these companies should do 
business together.. A. T. & St. F. R. R. Co. v. N. R. 
R. O Co. There is no authority given by a statute to 
any person or boaid to regulate these matters. There 
is no security in these enforced relations and the re- 
sult is, there is no protection of the property the use of 
which the law attempts to regulate. 

The act in question is broader than any on the sub- 
ject of transportation, to which my attention has been 
called—in this, that it requires companies to furnish 
cars not only to the end of their several lines, but be- 
yond, unless they transfer car-load lots without charge, 
or when less than such lots, at cost. They must do 
one or the other, or be subject to heavy penalties. 

There is no security for the return of cars, or for 
injury thereto, or for compensation for their use, after 
they have left the control of the owner. Should it be 
said that railroad companies part with their cars daily, 
they have the right to refuse whenever they are un- 
able, or for any cause, unwilling to entrust their prop- 
erty to the exclusive control of others. This right of 
refusal is one of the best safeguaads afforded by law 
for their protection. The present act destroys that 
protection and affords no other. 


Marriep Woman — LIABILITY FOR SERV- 
ant’s Torts.—The Supreme Court of Rhode 
Island, in Ferguson v. Nelson, 20 Atl. Rep. 
229, decided that a married woman, living 
apart from her husband, and maintaining a 
separate establishment with her own means, 
is not liable for the tort of a servant hired by 
her, although her husband lives in a different 
State and was never domiciled here. Stiness, 
J., says: 

The question is, simply, whether a married woman 
is liable for the negligence of a servant employed by 


her, apart from her husband. At common law a mar- 
ried woman was incapable of making a contract, and 





consequently incapable of holding the relation of mas- 
ter to servant. If she hired domestic servants or 
others whose service the husband accepted, it was 
held she did so as her husband’s agent and on his be- 
half. They were his servants, and not hers, and he 
alone was responsible to and for them. But the plaint- 
iff contends that as a married woman is liable, jointly 
with her husband, during coverture, and solely after 
death, for her own torts, this action can be maintained 
against the defendant, and that her liability under a 
contract of hiring is not the test of his right to sue. 
That a married woman is liable for her torts, as 
claimed by the plaintiff, isa general rule, which has 
been recognized by this court in Curry v. Allen, 14 R. 
I. 348. But whether this rule embraces negligence we 
need not now decide, since this case, as presented, 
does not involve the negligence of the defendant, but 
only that of a servant, while she was a feme covert. 
If she is liable at all, ber liability must rest upon the 
same ground as that of any master or principal for the 
act of a servant or agent. The foundation of the rule 
respondeat superior is contract, express or implied by 
means of which the servant stands in the place of the 
master, so that his act is regarded as the master’s 
act. If, therefore, there is not, and cannot be, a con- 
tract of hiring, there can be no representation of one 
by the other, and no ground forthe application of the 
rule. There is no substantial difference between hold- 
ing a married woman liable directly on a contract, or 
indirectly for breach of a duty imposed upon her by the 
contract. Although the plaintiff is not a party toa 
contract with her, yet where he asserts a relation 
based upon a contract, as the foundation for a conse- 
quent breach of duty, his position is essentially the 
same as one who sets up the same contract, in order 
to recover directly for its breach. If we should say 
she is liable for the tort because of the relation, we 
should say there was a contract which made her liable; 
for if the driver was her husband’s servant, and not 
hers, of course she is not responsible for him; but if 
he was her servant, and not the husband’s how could 
a court, for example, refuse him judgment if he were 
to sue for wages upon the contract? The same thing 
is true of married women which was held in regard 
to infants in Jennings v. Rundall, 8 Term R. 335, that 
there is no liability for torts dependent upon a con- 
tract. Lord Kenyon said: “Ifit were in the power 
of a plaintiff to convert that which rises out ofa con- 
tract into a tort, there would be an end of that pro- 
tection which the law affords to infants.”” We have 
been somewhat surprised that neitherthe diligence of 
counsel, nor our own research, has brought to light 
any cases like the one before us; and yet, the absence 
of authority, on a case so likely to have occurred before 
is perbaps, the best authority for the conclusion that 
a married woman has never been thought to be liable 
for tort based upon a contract relation. There are 
cases where a married woman has made false repre- 
sentations in matters of contract, but in these it has 
been held that an action will lie neither against the 
husband nor wife. In Association v. Fairhurst, 9 
Exch. 422, Pollock, C. B., said; *‘A feme covert is 
unquestionably incapable of binding herself by a con- 
tract; it is altogether void, and no action will lie 
against her husband or herself for the breach of it. 
But she is undoubtedly responsible for all torts com- 
mitted by her during coverture, and the husband must 
be joined asa defendant. They are liable, therefore, 
for frauds committed by her on any person, as for any 
other personal wrongs. But when the fraud is directly 
connected with the contract, with the wife, and is the 
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means of effecting it, and parcel of the same transac- 
tion, the wife cannot be responsible, and the husband 
be sued for it together with the wife.” See, also, Keer 
v. Hartman, 48 Pa. St. 497; Woodward v. Barnes, 46 
Vt. 332; Owens v. Snodgrass, 6 Dana, 229; Curd v. 
Dodds, 6 Bush, 681. If, then, a married woman is not 
liable fora positive fraud connected with a contract, 
much less is there reason to hold her liable for the 
negligence of a third person, for whose acts she can 
only be answerable under a contract relation. The 
incapacity of a wife to enter into a contract on her 
own behalf arises from the fact of marriage, and does 
not depend upon the other circumstances under 
which she may seek to act. In some States the inca- 
pacity has been removed or modified by statute, but 
in this State there has been no change sufficient to 
cover the claim made in thiscase. Hence the fact set 
up by tke plaintiff in his replication, that the defendant 
was living separate from her husband, does not affect 
the question at issue, since, it does not alter her char- 
acter or condition, nor relieve her from the disability 
which the law imposes upon married women. Marshall 
v. Rutton,8 Term R. 545. While there are cases which 
have gone far towards treating a married woman, 
living apart from her husdand as a feme sole, yet such 
decisions it will be found, have generally been induced 
by circumstances which do not appear in this case. 
Where the husband had been banished, or had ab- 
jured the realm and was an alien, or was so situated 
that he might be treated as civilly dead, the courts in 
England long ago relaxed the rules to meet apparent 
necessities, and practicatly treated the wife as a widow. 
Marsh v. Hutchinson, 2 Bos. & P. 226. In this coun- 
try courts have followed the same course. (Gregory v. 
Paul, 15 Mass. 31), even to the extent, in one case, of 
holding that were a husband, leaving his family with- 
out providing for them, went to another State, it was 
equivalent to abjuring the realm, and enabled the wife 
to sue and be sued as a feme sole. Other cases have 
been very liberal with married women in the matter 
of their capacity to act separate from their husbands 
when circumstances seemed to require it, but we need 
not consider them in this case. The same arguments 
which are urged in behalf of a wife, whose husband 
lives abroad or in another State, apply with almost 
equal force to one abandoned by her husband while 
he remains in the same State; and yet, in the latter 
case, aside from statutory provisions, no one would 
claim that the wife could act alone. In trying to miti- 
gate hardships, courts sometimes illustrate the maxim 
that extreme cases are the quicksands of the law. But 
wherever the line of the law may be elsewhere, we 
think our statutes relating to married women and 
their property go as far as it has been intended to go 
in the way of removing their disabilities in this State, 
To adopt the plaintiff’s claim in this case would be ju- 
dicial legislation, ingrafting a new provision upon the 
statute which is substantially an adoption of the prin- 
ciple of the English rule. The same claim was pressed 
upon the court in Mason v. Jordan, 13 R. I. 193, in 
the case of a deed, but it was not allowed there, nor 
do we think we should allow it herein the case of a 


contract. 











INCIDENTAL POWERS OF NATIONAL 
BANKS. 


In General.—The incidental powers of na- 
tional banks have been the subject of con- 
tradictory rulings and of much controversy 
in the courts. Thisis by no means to be 
wondered at, when it is considered that the 
language of the National Bank Act is not at 
all explicit in describing them, in the pro- 
vision which concerns the powers of national 
banks in general. By that provision it is en- 
acted that as from the date of the execution 
of its organization certificate a national bank- 
ing association becomes a body corporate,' 
and as such has power to use and adopt a 
corporate seal; to have succession for the 
period of twenty years, unless sooner dis- 
solved or suffering a forfeiture of its fran- 
chise; to sue and be sued;? to elect or ap- 
point directors, and by its board of directors 
to appoint a president and other officers ; and 
to exercise all such incidental powers as shall 
be necessary to carry on the business of 
banking.* Such incidental powers may be 
exercised by discounting and negotiating 
promissory notes, etc., by receiving deposits, 
by buying and selling exchange, etc., by 
loaning money on personal security, and by 
issuing, etc., circulating notes.‘ 

Different Modes of Construction.— The 
whole clause pertaining to incidental powers 
has sometimes been regarded as one by which 
the associations are not simply incorporated 
as banks, and the scope of their corporate 
business left to implication, but the kind of 
banking which they may conduct is limited 
and defined.5 On the other hand, the clause 
has been more liberally construed as contain- 
ing five distinct grants of power, none of 
which is a limitation upon any other.® 

Loaning money on stock.—Under this lib- 
eral view, the special clause concerning the 


1U.S. Rev. Stats. § 5136. 

2 See, as to power to sue and be sued, Main v. Sec- 
ond Nat. Bank, 6 Biss. 26, 27, 1 Nat Bank Cas. 200. 

3 U.S. Rev. Stats. § 5136. 

4U. S. Rev. Stats. § 5136. The entire provision, 
forming § 8 of the National Bank Act of June 3, 1864, 
is also contained in 13 U. S. Stats. at Large 101. 

5 Weckler v. First Nat. Bank, 42 Md. 581, 592, 20 
Am. Rep. 95, 1 Nat. Bank Cas. 533. 

6 Shoemaker v. Nat. Mechanics’ Bank, 2 Abb. U.S, 
416 423, 1 Hughes, 101, 3 Myer’s Fed. Dec. 289, 291. 
See also Shinkle v. First Nat. Bank, 22 Ohio St. 516, 
524, 1 Nat. Bank Cas. 824. 
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loaning of money does not limit the banks to 
the power of loaning money only on personal 
security, and deny them the power of taking 
a pledge of stock as collateral security for 
notes or bills of exchange cashed by them.’ 
Discounting and Negotiating Notes, etc.— 
Nor does the clause concerning discounting 
and negotiating promissory notes, drafts, bills 
of exchange, and other evidences of debt, 
fail to give authority to a national bank to 
guarantee the payment of a note at maturity. 
Such a guaranty is regarded by the Supreme 
Court of the United States as a less onerous 
and stringent contract than an indorsement 
waiving demand and notice, which would un- 
doubtedly be binding on a bank.* More gen- 
erally, it has been explained that the words 
of the clause in question are not to be read 
as limiting the mode of exercising the inci- 
dental powers granted, but as descriptive of 
the kind of banking which is authorized by 
Act; so that a national bank has the power 
to adopt reasonable and necessary measures 
for the security of debts, as this is necessa- 
rily incident to the power of banking.?® 
Receiving Deposits.—The clause concern- 
ing the receiving of deposits’ has been con- 
strued in opposite ways, both as excluding 
and as including power to take special de- 
posits. But the power of a national bank to 
receive special deposits seems now to be set- 
tled by a decision of the Supreme Court of 
the United States which does not consider this 
clause at all." According to the position 
taken by one line of cases prior to this ruling, 
the deposits referred to in the clause in 
question are general deposits only, the tak- 
ing of which a'one came within the functions 
of banks in general, as understood at 
the time the National Bank Act was en- 
acted.” The conclusions reached under this 


7 Shoemaker v. Nat. Mechanics’ Bank, just cited, 3 
Myer’s Fed. Dec.,292. See also Lockwood v. Mechan- 
ies’ Nat. Bank (9 R. T. 308;) 11 Am. Rep. 253, 262, 263, 
1 Nat. Bank Cas. 895. 

8 People’s Bank v. National Bank, 101 U. S. 181, 183, 
3 Myer’s Fed. Dec. 263, 264, 2 Nat. Bank Cas. 97, 99. 

9, Shinkle v. First Nat. Bank, 22 Ohio St. 516, 1 Nat. 
Bank Cas. 824. 

10 U.S. Rev. Stats. § 5136, subd. 7. “To receive de- 
posits is among the powers specifically delegated to 
national banks;” Eastern Townships Bank v. Vermont 
Nat. Bank, 22 Blatchf. 498, 501, 22 Fed. Rep. 186, 188. 

ll Nat. Bank v. Graham, 100 U. 8. 699, 3 Myer’s Fed. 
Dec. 350, 2 Nat. Bank Cas. 64. 

12 Wiley v. First Nat. Bank, 47 Vt. 546, 19 Am. Rep. 
122, 126, 1 Nat. Bank Cas. 905; Whitney v. First Nat. 





view were, that the taking of special deposits 
to keep, merely for the accommodation of 
the depositor, is not within the authorized 
business of banks organized under the Na- 
tional Bank Act; and that the cashiers of 
such banks have no power to bind them on 
any express contract accompanying such tak- 
ing, or any implied contract arising out of 
the same." Further attention need not be 
given to those conclusions, because they may 
be regarded as superseded by more authori- 
tative rulings. The other view, in upholding 
the authority of national banks to take special 
deposits in accordance with the doctrine now 


Bank, 50 Vt. 888, 28 Am. Rep. 503,508. See also to 
like effect, First Nat. Bank v. Ocean Nat. Bank, 60 N. 
Y. 278, 19 Am. Rep. 181, 190, 1 Nat Bank Cas. 728, 738; 
Third Nat. Bank v. Boyd, 44 Md. 47, 22 Am. Rep. 35, 
39, 1 Nat. Bank Cas. 545, 549. Consult further, Weck- 
ler v. First Nat. Bank, 42 Md. 501, 1 Nat. Bank Cas. 
533, 543. The second of the cases cited, that of Whit- 
ney Vv. First Nat. Bank, is reported on other points in 
55 Vt. 154,3 Am. & Eng. Corp. Cas. 266; but the judg- 
ment is reversed in 1 Morr. Trans. 263, upon the au- 
thority of the before cited case of Nat. Bank vy. Gra- 
bam, 100 U. S. 699,2 Nat. Bank Cas. 64. It is quite 
exhaustive in its review of the authorities, comprising 
Fowler v. Scully, 72 Pa. St. 456, 14 Am. Rep. 699, 1 
Nat. Bank Cas. 854; Scott v. Nat. Bank, 72 Pa. St. 471, 
13 Am. Rep. 711, 1 Nat. Bank Cas. 864; First Nat. Bank 
v. Graham, 79 Pa. St. 106, 120, 21 Am. Rep. 49, 1 Nat. 
Bank Cas. 875; Foster v. Essex Bank, 17 Mass. 479, 9 
Am. Dec. 168; Coffey v. Nat. Bank, 46 Mo. 140, 2 Am. 
Rep. 488, 1 Nat. Bank Cas. 644; Leach v. Hale, 31 
Iowa 69,7 Am. Rep. 112; Chattahoochee Nat. Bank v. 
Schley, 58 Ga. 369, 1 Nat. Bank Cas. 379; Pearce v. 
Madison Ave. & Indianapolis R. R. Co., 21 How. 431; 
Vt. & Canada R. R. Co. v. Vt. Central R. R.Co., 34 
Vt. 47; Bullard v. Bank, 18 Wall. 589, 3 Myer’s Fed. 
Dec. 220, 1 Nat. Bank Cas. 93; and Head v. Amory, 2 
Cranch, 167. 

13 Wiley v. First Nat. Bank, 47 Vt. 546, 547, 19 Am. 
Rep. 122, 129, 1 Nat. Bank Cas. 905, 910; distinguishing 
as to first point and following as to second Foster v. 
Essex Bank, 17 Mass. 470,9 Am. Dec. 108, and itself 
extra-judicially approved on full consideration of the 
first point in Whitney v. First Nat. Bank, 50 Vt. 388, 
28 Am. Rep. 503. The opposite position on the first 
point is very fully presented in Pattison v. Syracuse 
Nat. Bank, 80 N. Y. 82,36 Am. Rep. 582. Concurrence 
with the view taken on the second point is expressed 
in First Nat. Bank v. Ocean Nat. Bank, 60 N. Y. 278, 
19 Am. Rep. 181, 190,1 Nat. Bank Cas. 728, 738, and 
these decisious are assumed to be correct, and a dis- 
position is expressed not to question their soundness, 
in First Nat. Bank of Baltimore v. Boyd, 44 Md. 47, 1 
Nat. Bank Cas. 545, 22 Am. Rep. 35, 39. See also ref- 
erences to these and other cases in Weckler v. First 
Nat. Bank, 42 Md. 581, 1 Nat. Bank Cas. 533, 543. A 
contrary view on the second point seems to be taken 
in Chattahoochee Nat. Bank y. Schley, 58 Ga. 369, 1 
Nat. Bank Cas. 379, 380; First Nat. Bank v. Graham, 
79 Pa. St. 106, 21 Am. Rep. 49, 875, 881. The question 
of the want of power of a national bank to take special 
deposits was waived in De Haven v. Kensington Bank, 
81 Pa. St. 95. 1 Nat. Bank Cas. 882. 
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deemed settled, insists that it cannot be con- 
tended that because such power is not par- 
ticularly mentioned, it is intended to put 
banks organized under the Nations] Bank 
Act on a different footing in that respect 
from other banks. Indeed it is pointed out 
that there are many coutracts incident to the 
banking business, which, although not 
enumerated in the Act, are daily made by 
national banks without question as to their 
authority, such as receiving notes, checks, 
etc., for collection. The ground taken is 
that such banks ‘‘are authorized to make any 
contracts which legitimately appertain to 
the business of banking, and if receiving 
special as well as general deposits falls within 
the scope of that business, the power to re- 
ceive deposits includes all kinds of deposits 
which are known and customary in the bank- 
ing business.’’* In regard to the wording 
of the Act of Congress it is observed that the 
enumeration therein is not of the incidental 
but of the principal powers, and to them are 
superadded ail incidental powers.” The 
conclusion reached in the leading case in 
which these views were developed, was that 
national banks have power to receive special 
deposits, gratuitously or otherwise.” The 


14 Pattison v. Syracuse Nat. Bank, 80 N. Y. 82, 36 
Am. Rep. 582, 583. 

15 Pattison v. Syracuse Nat. Bank, just cited. The 
view taken in this case of the scope of special deposits 
in the banking business, and as mentioned in another 
provision of the National Bank Act, is adopted in Nat. 
Bank v. Graham, 100 U. S. 699. 703, 3 Myer’s Fed. Dec. 
350, 2 Nat. Bank Cas. 64. The authorities reviewed 
or noted as relevant to the discussion of the matter, 
in addition to those already mentioned, are Lloyd v. 
West Branch Bank, 15 Pa. St. 172; Lancaster County 
Nat. Bank v. Smith, 62 Pa. St. 47; Turner v. First Nat. 
Bank, 26 Iowa, 562, 1 Nat. Bank Cas. 154; Smith v. 
First Nat. Bank, 99 Mass. 605, 97 Am. Dec. 59, and 
Giblin v. McMullin, L. R. 2 P. C. 317. 

16 The closely connected subject of the liability of 
national banks for loss of special deposits is developed 
in the foilowing authorities: Lancaster County Nat. 
Bank v. Smith, 62 Pa. St. 47,53; Scott v. Nat. Bank, 
72 Pa. St. 471,138 Am. Rep. 711, 1 Nat. Bank Cas. 864; 
De Haven v. Kensington Nut. Bank, 81 Pa. St. 95, 1 
Nat. Bank Cas. 882; First Nat. Bank v. Graham, 85 
Pa. St. 91,27 Am. Rep. 628; First Nat: Bank v. Rex, 
89 Pa. St. 308, 33 Am. Rep. 767; Yerkes v. Nat. Bank, 
69 N. Y. 383, 25 Am. Rep. 208; note to Foster v. Essex 
Bank, 9 Am. Dee. 183; Smith v. First Nat. Bank, 99 
Mass. 605, 611, 97 Am. Dec. 59; Dearborn vy. Union 
Nat. Bank, 58 Me. 273, 274, 61 Me. 369, 372; Jenkins v. 
Nat. Village Bank, 58 Me. 275, 276; Whitney v. First 
Nat. Bank, 55 Vt. 154, 3 Am. & Eng. Corp. Cas. 266; 
Third Nat. Bank v. Boyd. 44 Md. 47, 22 Am. Rep. 35,1 
Nat. Bank Cas. 45; Coffey v. Nat. Bank, 46 Mo. 140, 2 
Am. Rep. 488, 1 Nat. Bank Cas. 644; Leach v. Hale, 31 





doctrine of the Supreme Court of the United 
States, which may be considered as estab- 
lishing the law upon this subject, is that it 
would ‘‘undoubtedly be competent for a 
national bank to receive a special deposit of 
such securities’’ as bonds, ‘‘either on a con- 
tract of hiring or without reward,’’ and that 
‘tit would be liable for a greater or less de- 
gree of negligence accordingly.’’"” The view 
thus taken is based upon the provision of the 
National Bank Act as to delivery of special 
deposits by national banks after they have 
stopped business,* which is considered to im- 
ply clearly, and as effectually as by virtue of 
an express declaration,” that a national bank 
may receive such special deposits as a part 
of its legitimate business. This conclusion 
appears to be incontrovertible; but what 
perhaps detracts from the authority of the 
decision in which it was reached, despite its 
adoption in subsequent cases, is the fact that 
the view just stated is merely described as 
another ground, free from doubt, upon which 
it was considered that the judgment could be 
rested. 

Selling Railroad Bonds on Commission.— 
Under a strict construction of the section of 
the National Bank Act which states the general 
powers of national banks,” neither the clause 
concerning the discounting of promissory 
notes, etc., nor that in regard to buying and 
selling exchange, coin and bullion, are re- 
garded as authorizing the selling of railroad 
bonds on commission by a national bank.” 

NatHan NEWMARE. 

San Francisco, Cal. 


Iowa, 69, 7 Am. Rep. 112, 1 Nat. Bank Cas. 466; Wylie 
v. Northampton Bank, 119 U. S. 361, 3 Nat. Bank Cas. 
188; Prather v. Kean, 29 Fed. Rep. 498; Second Nat. 
Bank v. Ocean Nat. Bank, 11 Blatchf. 362; Bank v. 
Zent, 39 Ohio St. 105, 108, 3 Nat. Bank Cas. 698, 700, 
701. 

17 Nat. Bank v. Graham, 100 U. S. 699, 704, 3 Myer’s 
Fed. Dec. 350, 353, 2 Nat. Bank Cas. 64. This propo- 
sition is spoken of as ‘‘decided” in the case just cited, 
in Wylie v. Northampton Bank, 119 U. S. 361, 370, 3 
Nat. Bank Cas. 188, 196, and the case is also treated as 
authority upon the liability of a national bank, in 
Whitney v. Nat. Bank, 1 Morr. Trans. 263, 264, and 
cited in regard to the scope of such liability in Prather 
v. Kean, 29 Fed. Rep. 498, 501, and is regarded as ex- 
clusively determining the proper construction of the 
National Bank Act, in Bank vy. Zent, 39 Ohio St. 105, 
108, 3 Nat. Bank Cas. 698, 700. 

18 U, S. Rev. Stats. § 5228 of 1864, § 46. 

19 Upon the authority of United States v. Babbitt, 1 
Blach. 55, 61. 

2 U.S. Rev. Stats. § 5136. 

21 Weckler v. First Nat. Bank, 42 Md. 581, 592, 20 
Am. Rep. 95, 1 Nat. Bank Cas. 533. 
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PARTNERSHIP—POWER OF ONE PARTNER TO 
BIND THE FIRM—RIGHTsS OF ASSIGNEE 
OF ONE PARTNER. 


HARRIS V. MAYOR AND CITY COUNCIL OF 
BALTIMORE. 





- Court of Appeals of Maryland, July 1, 1890. 


1. A partner of a non-trading partnership has no 
authority to borrow money, to make or to pass prom- 
issory notes of the firm, nor to pledge by assignment 
the assets of the firm as collateral security, unless he 
has express authority therefor from his copartners, 
or such transactions were necessary to the carrying on 
the business of the firm, or were usual in similar 
partnerships. 


2. An assignee of such assets, with notice, must 
inquire as to the authority of the partner to make the 
notes and assignments, and failing to make such in- 
quiry, takes them at his peril. 


ALVEY, C.J.: This case has been re-argued, 
and upon reconsideration the majority of the 
court are decidedly of opinion that the judgment 
of the court below ought to be reversed, instead 
of being affirmed, as was done upon the first argu- 
ment. The action was brought by the plaintiff, 
the present appellant, as assignee of William R. 
Weaver and Charles H. Harris, contractors for and 
doing the work of paving and curbing of streets, 
in the partnership name of William R. Weaver & 
Co., against the mayor and city council of Balti- 
more, to recover a balance of $9,000, alleged to 
be due the assignors on contracts executed by 
them for the city, and which was by said con- 
tractors assigned to the plaintiff. The city oc- 
eupies the position of a mere stake-holder, and 
depends for indemnity on the National Farmers 
& Planters’ Bank of Baltimore; that bank claim- 
ing, and having received, the funds under a prior 
assignment to that made to the plaintiff—the 
bank having indemnified the city against the re- 
sult of this suit. The plaintiff was defeated in 
his right to recover upon the application of the 
general principle in the law of partnership that 
applies to cases of trading or commercial partner- 
ships, but not in cases of non-tradiug part- 
nerships. Hence Weaver, as partner, was held 
by the court to be general agent of the firm, with 
power by implication to act for and bind the-firm, 
in all matters, as fully as a trading partner could 
do, including the power to borrow money, to 
make and pass promissory notes, and to pledge 
the assets of the partnership as collateral security 
for money borrowed, even though it was without 
the knowledge of his copartner, and the money 
was in fact applied to his own use. This is the 
principle of the instruction given by the court to 
the jury, at the instance of the defendant, and it 
is also the principle of the ruling of the court in 
the proffer of evidence by the plaintiff, as set 
out in the second bill of exception. In both of 
these rulings we think there was error. The 


partnership bere is not claimed or asserted to be 








a trading or commercial partnership in any proper 
sense of the term; nor is there the least pretense 
to assert that there was any express authority 
from the copartner Harris to Weaver to borrow 
money of the bank, and to make and to pass the 
promissory notes of the firm payable to the 
bank or order, and at the same time to 
pledge by assignment the assets of the firm 
as collateral security for the money thus bor- 
rowed, nor is there any pretense to say that 
those acts of Weaver were ever ratified by Harris. 
But the defendant relies alone upon an implied 
authority, supposed to result from the relation 
of the partner, and what is asserted to be the 
necessity of the business. 

There was no proof, however, of the manner of 
conducting the business, nor as to any necessity 
for the exercise of power to borrow money to carry 
it on, tor as to any custom or usage in the man- 
ner of raising funds for the due prosecution of 
the work under contracts such as those made and 
performed by this firm. No such question was 
put to the jury; but the court simply assumed, as 
matter of law, that there was, in such cases, an 
actual necessity for the exercise of the power to 
borrow money to enable the firm to perform the 
contracts, and therefore there was authority, by 
implication, in each of the partners to borrow 
money, make notes and pledge the property of 
the partnership as collateral security, in the name 
and on account of the firm. This we do not un- 
derstand to be the law in regard to partnerships 
of the churacter of the one in question. The 
text-writers of the highest authority, as do also 
many decided cases, maintaina doctrine directly 
the reverse. In Story on Partnership, § 102a, 
the learned author, after stating the general prin- 
ciple applicable to trading or commercial part- 
nerships, goes on to say that ‘‘we are to under- 
stand that this doctrine is not applicable to all 
kinds of partnerships, but is generally limited to 
partnerships in trade and commerce; for in such 
cases it is the usual course of mercantile transac- 
tions, and grows out of the general customs and 
laws of merchants, which is a part of the common 
law, andis recognized as such. But the same 
reason does not apply, or at least may not apply, 
to other partnerships, unless, indeed it is the 
common custom or usage of such business to bind 
the firm by negotiable instruments, or it is neces- 
sary for the due transaction thereof; and so in 1 
Lindl. Partn. (Ewell’s ed.) *130, bottom paging 
302, it is laid down as the settled law that ‘‘one 
partner in a non-trading partnership cannot bind 
his copartner by a bill or note, drawn, accepted, 
or indorsed by him in the firm name, even though 
it be for a debt of the firm, unless either he has 
express authority therefor from his copartner, 
or the giving of such instruments is necessary to 
the carrying on ofthe partnership business, or is 
usual in similar partnerships; and the burden is 
upon the party suing on such note or billto prove 
such authority, necessity, or usage.’ See note 1, 
and cases there cited, on same page. There are 
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other text-writers of high authority, to whom 
reference could be made, who have been equally 
explicit in noting the distinction between the 
powers of a partnerin a trading or commercial 
partnership, and the powers of a partner in a non- 
trading partnership, but it is unnecessary to cite 
them. The qualification of the general principle 
thus stated by the text-writers is fully supported 
by the decisions, as will appear by an examination 
of the cases of Dickinson v. Valpy, 10 Barn. & C. 
128; Brown v. Beyers, 16 Mees. & W. 252; Bret- 
tel y. Williams, 5 Exch. 623; Smith v. Sloan, 37 
Wis. 285; Davis v. Richardson, 45 Miss. 499; 
Pease v. Cole, 53 Conn. 53; and many other cases, 
some of which are referred to in the brief of 
counsel for the plaintiff. 

In the leading case of Dickinson v. Valpy, sw- 
pra, a copartnership formed to purchase and 
operate mines, and where the question was 
whether the copartners were liable on an instru- 
ment drawn by « member, in the name of the 
company, and in the form ofa bill of exchange, 
but which the court held to be in effect a promis- 
sory note, it was held to be incumbent on the 
plaintiff to prove that amember of the company 
had authority to bind other members by the 
m: king of such an instrument; and the plaintiff 
having failed to give evidence to show that it was 
necessary, for the purpose of carrying on the 
business of that mining company, or usual for 
other mining companies to draw or accept bills 
of exchange, or make promissory notes, was not 
allowed to recover. And Mr. Justice Littledale, 
concurring with rest of the court, in the course 
of his opinion said: ‘*Evidence of the nature of 
the company ought to have been given, to show 
that, in order to carry into effect the purposes 
for which it was instituted, it was necessary that 
individual members should have the power of 
binding the others by drawing and accepting bills 
of exchange. In the absence of any such evidence 
I am of opinion that it is not competent to indi- 
vidual members of a mining company (which is 
not a regular trading company) to bind the rest 
by drawing or accepting bills.’’ And in the case of 
Brettel v. Williams, supra, where persons were 
partners as railway contractors, and had con- 
tracted to do certain works, and there was a sub- 
contract for the doing of part of the work 
for the doing of which coals were required 
to make brick, it was held that one of the 
partners had no authority to guaranty, in the 
name of the firm, payment for corls to be fur- 
nished to those with whom the firm had contracted 
for making the bricks; there being no evidence 
that the guaranty was necessary for carrying into 
effect the contract of the firm. I: that case, Mr. 
Baron Parke, in the course of a carefully consid- 
ered opinion for the whole court, after referring 
to some previous cases, said:* ‘‘In the present 
case, no evidence was given to show the usage of 
the defendants in this particular business, or of 
others in asimilar business; nor was there any 
evidence of the sanction by the other defendant 








of the act of their copartner; for a wit- 
ness, who was called to prove the latter fact, 
would not, on cross-examination, swear that 
he was authorized by them to write a let- 
ter which if proved to have been so writ- 
ten would have been sufficient. Simply as 
railway contractors, they could not have any . 
such power.’’ And it would therefore seem to Md 
be very clear that if partnerships formed for ope- 
rating mines, to construct railways, and, as shown 
by the cases, for farming, for hotel keeping, for 
conducting theaters, and the like, are not to be 
regarded as in the class of trading or commercial 
partnerships, for the same reason partnerships 
formed for taking and executing paving and 
curbing contractsare not per se, in such class; 
and therefore there is no implied authority in the a 
members to borrow money and make promissory Pe 
notes therefor to bind the firm, unless there be i 
proof to show the actual necessity or usage for 
tae exercise of such power by the incividual mem- 
bers of the firm in conducting the work. See fx: 
case of Kimbro v. Bullitt, 22 How. 256. et 

The bank had knowleidge of the nature of the a 
partnership; that was disclosed on the face of 
the transaction by which the money was obtained 
by Weaver. And with that knowledge it was 








































its duty to inquire as to the authority of Weaver 

to make the notes and assignments, and, failing vo 
to make such inquiry, it took the notes and col- es 
lateral security at its peril. Cocke v. Bank, 3 Ala. Za 


175; Judge v. Braswell, 13 Bush, 67; Por- 
ley v. Whitmore, 10 Heisk. 629; Benedict v. 
Thompsun, 33 La. Ann. 196. The note con- 
stitutes the primary claim of the bank, and the 
assignments are on-y collateral and subsidiary to 
the principal debt. If the notes were made with- 
out authority, and nottherefore binding on the 
firm, the assignments, which by express terms : 
are only intended as collateral security for the 
notes, would, upon the authorities, equally fail to 
bind the firm. But the assignments would be %, 
good and effective to bind and transfer any inter- a 
est of Weaver in the claims against the city, g 
after payment of partnership debts and liabilities, 
but to that extent only. It would appear, how- 
ever, that there is no such interest upon which 
the assignments can operate. In our opinions 
the court below should have ruled in the testi- 
mony offered by the plaintiff in the second ex- 
ception, and should have rejected the prayer of 
the defendant, and granted the first and fourth 
prayers of the plaintiff, and therefore the jndg- 
ment ought to be reversed, Judgment reversed, 
and new trial awarded. 





Nore.—1. Non-trading Partnerships— Rights of J { 
Partner to Bind his Copartners.—The doctrine of* 
the principal case is sustained by the text-writers of 
the highest authority and by a long list of decisions, ; 
which hold that no partner of a non-trading partner- 3 
ship has authority to borrow money, to make or to ‘ 
pass promissory notes of the firm, nor to pledge by 
assignments or otherwise the assets of the firm as 
collateral security, unless he has express authority 
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therefor from his copartners, or such transactions as 
are necessary to the carrying on of the partnership 
business, or are usual in similar partnerships.! Thus, 
in Garland v. Jacomb,? it was held, in an action against 
the accommodation acceptor of a bill of exchange, 
drawn by one of two attorneys in partnership, in the 
name of the firm, and indorsed by the same partner, 
in the firm name, to the plaintiff, but for the individ- 
ual purposes of the partner who drew and indorsed 
the bill, unknown to the other partner that such in- 
dorsement was invalid, and that an accommodation 
acceptor was not estopped to deny its validity. This 
is in accord with the weight of authority. Chancel- 
lor Kent omits the use of the terms ‘“‘trading” and 
*“‘non-trading,’? and makes the distinction between 
partnerships in respect to the power of one partner to 
bind the firm depend on the single test of the usual 
scope of the business in connection with the subject- 
matter of the contract.4 This rule was adopted in the 
obiter dictum of Crosthwait v. Ross,5 where it was held 
that one partner in the practice of medicine could not 
bind the firm by drawing a bill or note on which to 
raise money, because it was not within the scope of 
the partnership business. Though under a different 
name, the real distinction here taken is between part- 
ners in trade and partners in occupation. But this 
same court, in Pooley v. Wittemore,® held in an able 
opinion that the liability of a partnership firm of a 
non-trading class to a bona fide holder of negotiable 
paper without notice, upon a note indorsed in its 
name by a member for his own benefit, would depend 
upon the nature of the business, the usage of trade, 
and the course of dealing of the particular firm; that 
where the nature of the partnership is such that it 
may or may not be proper to dealin negotiable in- 
struments, it was error in the lower court to charge 
without qualifications that the firm was liable, if the 
holder received the note before maturity, in the due 
course of trade without notice. But whenever the 
business, according to the usual mode of conducting 
it, imports, in its nature, the necessity of buying and 


* selling, the firm is then properly regarded as a trading 


partnership, and is invested with all the powers and 
subject to all the obligations incident to that relatlon.? 


1 Pease v. Cole, 53 Conn. 53; Story on Partnership 
(6th Ed.), sect. 7024; 1 Lind. on Part. (4th ed. by Ewell), 
266 and note; 1 Coll. on Part., 648, 658; Metcalf on Cont. 
121, and cases cited in the notes; McDonald v. Eggles- 
ton, 26 Vt. 154; Cumins v. Cassidy,5 Mon. B. (Ky.) 74; 
Bentrine v. Zierlin, 4 Mo. 417; Fitchburn v. Boyer, 5 
Watts (Pa.) 159; Lee v. Onstatt, 1 Ark. 206; Mackay v. 
Bloodgood, 9 Johns. (N. Y.) 285; Judge v. Brasswell, 13 
Bush. (Ky.) 67; Hedley v. Bainbridge, 3 Q. B. 316; Dick- 
inson v. Valpy, 10 Barn. & Cress. 128; Greenslade v. 
Dower,7 Barn. & Cress. 635; Levy v. Pyne, 1 Var. & 
Marsh. 453; Richards v. Bennett, 1 Barn. & Cress. 223; 
Garland v. Jacomb,8 Exch. 218; Brown v. Beyers, 16 
Mees. & W. 252; Brettel v. Williams, 4 Exch. 623; Smith 
v. Sloan, 37 Wis. 285; Davis v. Richardson, 45 Miss. 499; 
Chamber’s Digest, Bills, etc., Art. 78. 

28 Exch. 218; 6 Moak, 289, decided in 1873. 

8 Dickinson v. Valpy, 10 Barn. & Cress. 128; Hedley v. 
Bainbridge, 3 Q. B. 316, decided in 1842; see, also, Byles 
on Bills, 32; Coll. on Part., sec. 402; Chitty on Bills, 54; 
Smith’s Mer. Law, 43; Ulery v. Ginrich, 57 Ill. 531; Hunt 
v. Chapin, 6 Lans. (N. Y.) 139. Compare Crosthwait v. 
Ross,1 Hump. (Tenn.) 23. But whatever there is in 
this last opinion in conflict with the general rule is 
purely obiter dictum. 

43 Kent’s Com. (7th ed.) p. 44. 

51 Hump. (Tenn.) 23. 

6 10 Heisk. (Tenn.) 629. 

7 Kimbro. v. Bullitt, 22 How. (U. 8.) 256; MeGregor v. 





2. Commercial or Trading Partnerships—in ordi- 
nary commercial partnerships, each partner has the 
right to pledge the partnership property, or to borrow 
money, give notes for partnership purposes in the 
firm name; and when credit is extended to a partner- 
ship within the scope of its business, it will bind all 
the partners.§ 

(a) Chattel Mortgages.—One member of a com- 
mercial firm has authority to mortgage the chattels of 
the partnership, to secure the payment of partnership 
debts, without the knowledge or consent of the other 
members of the firm,? but the chattel mortgage must 
be in furtherance of the partnership business; if it is 
not for the benefit of the partnership, neither partner 
has authority to execute it without the consent of the 
firm.1, 

(b) Real Estate Mortgages.—A legal mortgage can- 
not be made of partnership real estate without the 
concurrence of all the partners.¥ 

(c) Assignments.—One partner has no authority to 
make a general assignment of the property for the 
benefit of the creditors without the consent of his co- 
partners.!2 

3. Implied Authority.—A partner has an implied 
authority to execute promissory notes in the name of 
the firm, where such authority is necessary to the 
successful carrying on of the business of the partner- 
ship, or according to the usage of similar partner- 
ships, or according to the course of trade of that par- 
ticular partnership.!% 

4. Giving Firm Notes to Pay Private Debts.— 
Though a member of an ordinary commercial firm 
may accept bills or make notes, yet if he accepts a bill 
or makes a note in the name of the firm, and gives the 
bill or note in payment of a private debt of his own, 
the creditor who takes the bill or note, with knowledge 
of these facts, will not be able to enforce it against the 
firm, unless it was, in fact, given with the authority 
of the other partners, and the creditor must prove 
their consent.!4 


Cleaveland, 5 Wend. (N. Y.) 475; Winship v. Bank, 5 
Pet. (U. 8.) 529; Baker v. Wheeler, 8 Wend. (N. Y.) 505; 
Coles v. Coles, 15 Johns. (N. Y.) 160; Johnson v. Dutton, 
27 Ala. 245; Hedley v. Bainbridge, 3 Q. B. 316, 321. 

8 Ulery v. Ginrich, 57 Ill. 531; Gregg v. Fisher,3 Ill. 
App. 261; Davis v. Richardson, 45 Miss. 499; Hunt v. 
Chapin, 6 Lans.(N. Y.) 139; McCrary v. Slaughter, 58 
Ala. 230; Pirickney v. Hall, 1 Salk. 126; Dickinson v. 
Vaipy, 10 Barn. & Cress. 128; Sutton v. Gregory, 2 Peake, 
150; Smith v. Bailey, 11 Mod. 401; Lewis v. Reilly, 1 Q. B. 
349; Stephens v. Reynolds, 5 Hurl. & Nor. 513. 

9 Hembree v. Blackburn, 16 Oreg. 153; Woodruff v. 
King, 47 Wis. 261; Tapley v. Butterfield, 1 Met. (Mass.) 
515; Willett v. Stringer, 17 Abb. Pr. 152; Morrison v. 
Mendenhall, 18 Minn. 232. 

10 Osburn v. Barge, 29 Fed. Rep. 725. See 29 Cent. L. J. 

83. 
111 Lind. on Part., p. 652* and 284*, sect, 22. 
12 Shattuck v. Chandler, 40 Kan. 516; Leob v. Pier- 
pont, 58 Iowa, 469; Lowenstein v. Flaurand, 82 N. Y. 
494; Haggarty v. Granger, 15 How. (U. 8.) 243; Dunklin 
v. Kimball, 50 Ala. 251; Sloan v. Moore, 37 Pa. St. 217; 
Graves v. Hall, 32 Tex. 665; Story on Part., sec. 101; 
Parsons on Part., p. 166; Burrill on Assign. (5th ed.), 
sects. 66-88; Klumpp v. Gardner, 114 N, Y. 153. 

13 Gray v. Ward, 18 Ill. 32; Newell v. Smith, 23 Ga. 170; 
Dow v. Phillips, 24 Ill. 249; Bascom v. Young,7 Mo. 1: 
Potter v. Dillon, 7 Mo. 28; Miller v. Hughes, 1 A. K. 
Marsh. (Ky.) 181; Storer v. Hinkley, Kirby (Conn.), 147. 

14 Powell v. Misser, 18 Tex. 411; Clay v. Cattrell, 18 Pa. 
St. 808; Cooper v. McCluskan, 22 Pa. St. 80; Tompkins vy. 
Moryard, 5 W. Va. 216; Bank v. Selden, 3 Minn. 155; Rob- 
inson v. Aldridge, 34 Miss. 352; Hickman v. Kunkle, 27 
Mo, 401; Williams v. Gilchrist, 11 N. H. 535; Gansevoort 
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5. Rights of Third Parties.—The law presumes 
that when a third party takes a note of a partnership 
he will make inquiry to ascertain the nature of the 
firm, and the authority of a partner to make a note 
and assignment, and failing to make such inquiry the 
third party takes the note or security at his peril. 
But where the partnerships are in fact commercial, 
and the partnership being admitted, the presumption 
of law is thata note made by one partner in the 
name. of the firm was given in the regular 
course of partnership dealings, until the con- 
trary is shown on the part of the firm.é A 
partner in a non-trading partnership cannot bind his 
copartners by a bill or note drawn, accepted or in- 
dorsed by him in the name of the frm, not even fora 
debt which the firm owes, unless he have express 
authority therefor from his copartners, or unless the 
giving of such instrument is necessary to the carrying 
on of the firm business,or is usual in similar part- 
nerships; and the burden is upon the holder of the 
note who sues upon it to prove such authority, neces- 
sity or usage.!7 Properly, the burden of proof is ap- 
plied only to a party affirming some fact essential to 
the support of his case. In cases like the one under 
discussion, the holder of the note takes the affirmative 
of the issue and has the burden of proof, and it re- 
mains on him and does not pass at all to the de- 
fendant.!8 D. H. PINGREY. 


v. Williams, 14 Wend. (N. Y.) 133; Lanier v. McCabe, 2 
Fla. 32; Taylor v. Hillyer, 3 Blackf. (Ind.) 433; Stanier 
v. Tyson, 3 Hill (N. Y.), 279; Cotton v. Evans, 1 Dev. & 
B. Eq. (N. Car.) 284; Weed v. Richardson, 2 Dev. & B. L. 
(N. Car.) 535; Porter v. Gunnison, 2 Grant Cas. (Pa.) 
297; Hickman v. Reincking, 6 Blackf. (Ind.) 388; Maud- 
lin v. Bank, 2 Ala. 502. See annotated case, 27 Cent. L. 
J. 164. 

15 Cocke v. Bank, 3 Ala. 175; Jadge v. Brasswell, 13 
Bush (Ky.), 67; Poorley v. Whittemore, 10 Heisk. (Tenn.) 
629; Benedict v. Thompson, 33 La. Ann. 196; Pease v. 
Cole, 53 Conn. 53. 

16 Doty v. Bates, 11 Johns. (N. Y.) 544; Fales v. Jordan, 
44 Miss. 283. See Holmes v. Porter, 39 Me. 157. In this 
case the syllabus omits an important qualification: 
“Unless it is ultra the business of the jirm;’’ Corrier v. 
Corrier, 31 Mich. 173. 

17 Smith v. Sloan, 27 Wis. 285. 

18 Pease v. Cole, 53 Conn. 53. 








CORRESPONDENCE. 





STATUTORY LIMITATIONS IN 
CLOSURE. 
To the Editor of the Central Law Journal: 

I notice on page 33 of volume 28 of your very ex- 
cellent journal an article on the statute of limitations 
in mortgage foreclosure, in which you state that in 
Florida the statute after seven years bars actions on 
contracts under seal. In support of that you refer to 
sec. 10, chap. 1869, Laws of Florida, and also 17 Fla. 
Rep. 607. Under our laws contracts in writing under 
seal are not barred until (20) twenty years. Adverse 
possession bars suit after seven years. Secs. 4 and 10, 
chap. 1869, Act Feb. 27, 1872, found on pages 7381, 732 
and 733, McClellan’s Digest of the Laws of Florida. 
Query: A mortgage is given to secure the payment 
of a debt evidenced by a simple contract (note not 
under seal), the note is barred after five years, the 
mortguge after twenty years. After the note is barred 
the mortgage can be foreclosed. Now, if from the 
sale under the decree of the mortgaged premises 


MORTGAGE FORE- 








there is not sufficient funds to satisfy the debt, can 
there be a deficiency judgment taken? 
O. T. STANFORD. 
Arcadia, Fla. 





SEDUCTION OF THE HUSBAND. 

To the Editor of the Central Law Journal: 

Referring to the question discussed editorially in the 
CENTRAL LAW JOURNAL, page 241, vol. 31, touching 
the right of a married woman to maintain an action 
against another person for alienating the affections of 
her husband, I beg leave respectfully to cite to you 
another case not mentioned by you, which asserts the 
affirmative of the proposition. The case is Mehrhoff 
v. Mehrhoff, decided by the United States Circuit 
Court, District of Kansas, reported in 26 Fed. Rep. 13. 

READER. 








RECENT PUBLICATIONS. 





THE AMERICAN STATE REPORTS, Containing the 
Cases of General Value and Authority, Subsequent 
to Those Contained in the ‘‘American Decisions” 
and the “American Reports,’ Decided in 
the Courts of Last Resort of the Several States, 
Selected, Reported, and Annotated By A. C. 
Freeman and the Associate Editors of the ‘‘Amer- 
ican Decisions.”? Vols. 12 and 13. San Francisco: 
Bancroft-Whitney Company, Law Publishers and 
Law Booksellers. 1890. 

The skill, care and diligence for which the editor of 
the American State Reports has acquired a wide 
reputation is apparent in this latest volume of that ex- 
cellent series. To the case of Jn re Ingram, (Cal.), isa 
remarkable exhaustive note on the subject of the in- 
heritance of the husband from the wife. Questions 
arising under the statutory procedure for death by 
wrongful act are interestingly treated in a note to the 
ease of Louisville, N. A. & C. Ry. Co. v. Goodykoontz, 
(Ind). The subject of grand juries, their qualifica- 
tions and competency, their conduct and organization, 
their powers, duties and liabilities, is fully discussed 
in a note to the case of Commonwealth v. Green (Pa.), 
People v. Freeman, (Cal.) on the subject of power of 
appointment to office as an executive or legislative 
function has an exhaustive note. The selection of 
eases throughout is admirable and the mechanical ex- 
ecution of the work is excellent. 





COMMENTARIES ON THE LAW OF MUNICIPAL CoR- 
PORATIONS. By John F. Dillon, LL.D., member 
L’Institute de Droit International; late professor of 
Real Estate and Equitv Jurisprudence in Colum- 
bia College Law School; formerly Circuit Judge 
of the United States for the Eighth Judicial Cir- 
cuit, and Chief Justice of the Supreme Court of 
Iowa. Fourth edition, thoroughly revised and 
enlarged. Vols. 1 and 2. Boston: Little, Brown 
and Company. 1890. 

It seems almost unnecessary to say anything of this 
treatise, known to every practitioner and with a repu- 
tation possessed by few text-books. Nine years hay- 
ing intervened since the publication of the third 
edition, large and important additions, embracing 
some four hundred pages have been made. This task 
has undoubtedly involved a great amount of labor by 
the author who has succeeded in making the work 
fully represent the law relating to municipal corpora- 
tions as it exists at the present time. The author say 
in the preface: “In the nine years that have passed 
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since the last edition of these commentaries appeared, 
constitutional provisions have been adopted, legisla- 
tive enactments passed, and numerous State and fed- 
eral decisions made on the subjects which are em- 
braced in its plan. And thus the law has not only 
been further extended on previous lines but it has in 
material respects been modified, altered and enlarged. 
This is well known to those who have been kept cur- 
rently informed of the general progress of jurispru- 
dence. It will be apparent to all those who shall com- 
pare the chapters of the present edition with the cor- 


_responding chapters of the previous edition upon con- 


stitutional limitations, contracts, streets, eminent do- 
main, taxation, actions and liabilities.” The first 
volume treats of municipal institutions, introductory, 
historical and general !view thereof, of corporations, 
defined and classified, of the creation and the several 
kinds of municipal corporations, of municipal char- 
ters, of the dissolution of municipal corporations, of 
the corporate name, boundaries and seal, of munici- 
pal elections and officers,of corporate meetings,records, 
documents, of municipal ordinances or by-laws, of 
municipal courts and contracts by municipal corpora- 
tions. Volume 2, treats of corporate property, of 
eminent domain, of dedication, of streets, of municipal 
taxation and local assessments, of mandamus, of quo 
warranto, of remedies to prevent, correct and redress 
illegal corporate acts, of civil actions and liabilities by 
municipal corporations. The above will give an idea 
as to the scope of the work and will indicate its great 
value to those interested in the subject of municipal 
rights and remedies. As an author bothin point of 
ability, accuracy and completeness, Judge Dillion is 
unexcelled by any living law writer, and the present 
volumes are monuments to his fame and his industry. 

The mechanical execution of the work could not be 

better. 

‘ Books RECEIVED. 

A TREATISE ON THE CONSTITUTIONAL LIMITATIONS 
which Rest upon the Legislative Power of the 
States of the American Union. By Thomas M. 
Cooley, LL.D., formerly one of the Justices of the 
Supreme Court of Michigan, and Jay Professor of 
Law in the University of Michigan, now Chairman 
of the Interstate Commerce Commission. Sixth 
Edition, with large Additions, giving the Results 
of the Recent Cases. By Alexis C. Angell, of the 
Detroit Bar. Boston: Little, Brown & Company. 

A TREATISE ON THE LAW OF FRAUD ON ITs CIVIL 
Sipe. By Melville M. Bigelow, Ph.D., Harvard. 
— [. Boston: Little, Brown & Company. 


THE DOCTRINE OF Equity. A Commentary on the 
Law as Administered by the Court of Chancery. 
By John Adams. Eighth Edition. By Robert 
Ralston, of the Philadelphia Bar. Philadelphia: 
T. and J. W. Johnson & Co. 1890. 


KENTUCKY JURISPRUDENCE IN Four Books: I. 
Constitutional and Political Law. II. The Law of 
Real Estate. III. Other Rights of Property. IV. 
Persons:and their Obligations. With an Introduc- 
tion on the Sources of Kentucky Law. By Lewis 
M Dembitz, of the Louisville Bar. Louisville: 
Published by John P. Morton & Co. 1890. 


ELEMENTS OF THE LAW OF DOMESTIC RELATIONS 
and of Employer and Employed. By Irving 
Browne. Second Edition, Revised. Boston: The 
Boston Book Company. 1890 








HUMORS OF THE LAW. 


THE following plea and answer filed in the United 
States Circuit Court for the District of Kansas is not 
only unique as a pleading and defense, but is illus- 





trative of the desperate straits to which Kansas debt- 
ors are reduced. The suit was one to foreclose a 
mortgage and collect certain notes long due and un- 
paid: ‘“‘And these defendants further answering say: 
that it was through no fault of theirs that the money 
due the complainant Was not paid punctually at the 
date of its maturity; but that said default was caused 
solely by reason of general public circumstances over 
which these defendants had no control whatever, to- 
wit: That for more than a year last past, a great and 
widespread depression has occurred and continued 
throughout the State of Kansas,in consequence of a 
lack of the necessary money in the country with which 
to carry on the business of the people; that this 
was caused by acts of the legislature tending to con- 
tract the money circulation of the country as well as 
by monetary combinations controlled by a few men in 
certain of the Eastern States, and that during the last 
year, and especially about the time of the maturity of 
the said money, a great scarcity of money and the 
circulating medium had occurred, and still prevails, 
so that these defendants, though solvent, and under 
ordinary circumstances having ample ability to have 
paid the said money, were and have been unable to 
collect money through others, to sell property or bor- 
row money, no matter upon what kind of security, 
because the money itself could not be had. That this 
circumstance of monetary depression of the country 
was and is widely known and a public fact, and arises 
out of matters and facts as much beyond the control 
of these defendants as would be any act of God, or of 
the public enemy in time of war or revolution; and 
not only these defendants, but large numbers of other 
people in the State of Kansas, abundantly solvent and 
in good credit under ordinary circumstances, have 
been situated and embarrassed in the same manner by 
reason of the same public calamity. Therefore these 
defendants aver that the non-payment of said money 
was through no wilful default nor through any matter 
affecting them alone or attributable to them alone, but 
was caused by circumstances affecting all the public 
alike, and alike beyond the power of all private per- 
sons whomsoever to control.’? 
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1. ACCORD AND SATISFACTION—Receipt.—In a suit by a 
widow for damages for causing the death of her hus- 
band, defendant, having pleaded accord and satisfac- 
tion, produced a paper signed by the parties, which, 
after reciting that defendant had bought certain horses 
and mules of plaintiff, surrendered certain notes of her 
deceased husband, and paid her certain moneys, states 
that these are “in full demands of every name and 
nature whatsoever from one party to the other.” 
Plaintiff testified that at the time of signing the paper 
she knew she had a claim on account of the 
death of her husband, and intended to bring suit 
upon it, but did not mention it then because she did not 
want td: Held, a verdict was properly directed for de- 
fendant.— Guld v. Rockwell, Colo., 24 Pac. Rep. 556. 

2. AccounT—Evidence.—An account is sufficiently 
proved to go to the jury by evidence that the book- 
keepers of the plaintiffs and the defendant have ex- 
amined it, and eliminated errors, and that it contains 
those items only which have been passed as correct.— 
Rice v. Schioss, Ala., 7 South. Rep. 802. 

3. ADVERSE POSSESSION.—Acts of possession of and 
dominion over real estate may constitute adverse pos- 
session, although the personal occupancy of the in- 
truder be not continuous, if the nature of his acts and 
possession are such as to constitute a disseizin of the 
true owner, and to clearly and openly manifest a pres- 
ent appropriation of the land by the intruder to his 
own permanent and exclusive use, the use being ob- 
viously distinguishable from a mere trespass.—Costello 
v. Edson, Minn., 46 N. W. Rep. 299. 

4. APPEAL—Dismissal.—If appellee gives written 
notice to appellant that he will apply for dismissal of 
the appeal, or affirmance of the judgment, under said 
act, and follows it up with diligence, a subsequent 
notice by appellant that the appeal has been taken 
will not be allowed to defeat the statutory rights of 
appellee.—Straat v. Blanchard, Colo., 24 Pac. Rep. 561. 

5. APPEAL—Notice.—Sess. Laws. Colo. 1885, p. 159, 
provides that, if an appeal from the county court to 
the district court is not taken on the same day on 
which judgment is rendered, the appellant shall within 
five days after the appeal is taken, serve notice there- 
of upon the appellee, and that if such notice is 
not given the appellee may have the judgment of the 
county court affirmed, or the appeal dismissed: Held, 
that the appearance of an appellee in the district court 
for the purpose of having the cause set for trial, and of 
arguing a motion for a continuance, constituted a 
waiver of such notice.—Robertson v. O’ Riley, Colo., 24 
Pac. Rep. 560. 


6. APPEAL—Practice.—A joint appeal taken by several 
defendants, against one of whom only judgment was 
rendered, and who alone was entitled to ap- 
peal under Sess. Laws. Colo. 1889, p. 77, providing that 
appeals may be taken from final judgments for more 
than $100, must be dismissed as to all.—Diamond Tunnel 
Gold § Silver Min., Co.;v. Faulkner, Colo., 24 Pac. Rep. 548. 

7. ASSIGNMENT FOR BENEFIT OF CREDITORS.—If an in- 
solvent debtor, within 30 days before the making of a 
general assignment for the benefit of his creditors, 
with a view to give preference to a creditor, gives a 
real estate mortgage and collateral notes, to secure an 
indebtedness created more than 9 months before, and 
the creditor has at the time reasonable cause to be- 
lieve that the debtorisinsolvent: Held, that such se- 
curity was given in fraud ofthe assignment laws of 
this State, and is void.—Banks v. Omaha Barb- Wire Co., 
Neb., 46 N. W. Rep. 251. 


8. ASSIGNMENT FOR BENEFIT OF CREDITORS—Fraud,— 
The fraudulent intent of the assignor did not avoid an 
assignment for the benefit of creditors when neither 
the assignee nor the creditors knew of, or participated 
in, the fraud.— Truss v. Davidson, Ala., 7 South. Rep. 812, 

9. ATTORNEY AND CLIENT—Evidence.—In an action by 
an attorney for his fee, where no issue is raised by the 
pleadings on the point of plaintiff's right to practice 
law, evidence that he was not licensed to practice in 











the State at the time the services were rendered is in- 
admissible.— Bachman v. O’ Reilley, Colo., 24 Pac. Rep. 546. 
10. BOUNDARIES — Adverse Possession.—Possession 
taken and held under a claim of right by one of the 
owners of adjacent lands to an erronerous line agreed 
on by them under a belief that itis correct is adverse, 
and, if continued for the statutory period, ripens intoa 
perfect title.—Hoffman v. White, Ala., 7 South. Rep. 816. 


11. BOUNDARIES—Evidence.—The boundaries of a sur- 
vey may be located by surrounding surveys referred to 
in its field-notes, though its corners and lines cannot 
be found on the ground, and though there is a discrep- 
ancy in its area between the field-notes and its bound- 
aries as so located.—Longoria v. Shaffer, Tex., 14 8. W. 
Rep. 160. 

12. BOUNDARIES—Evidence.—Where two land-owners 
make the same declarations respecting the boundary 
between their lands more than 30 years before the 
trial, and before any controversy has arisen regarding 
the boundary, and both of them have since died, their 
declarations are admissible in evidence to prove the 
boundary.— Whitman v. Haywood, Tex., 14 8. W. Rep. 166. 


13. CARRIERS—Connecting Lines.—The first and the 
last carrier being independent carriers, and having be- 
tween them no contract relation, and the bill of lading 
issued by the former being silent as to any contract to 
ship the goods as “‘released,” or at a reduced rate, and 
the last carrier having paid charges and earned freight 
without notice of any contract outside of the bill of 
lading, the right to hold the goods for payment of the 
charges advanced and freight earned, on the basis of 
ordinary rates, was not affected by such secret outside 
contract. There can be no recovery for the damage to 
the goods sustained without fault or negligence of the 
last carrier, while they were rightfully detained to 
await payment as preliminary to making a delivery to 
the consignees.— Georgia R. Co. v. Murray, Ga., 11 8. E. 
Rep. 779. 


14. CARRIERS OF PASSENGERS—Freight Trains.—A 
railroad company that for years has been in the habit 
of carrying passengers on one of its local freight trains 
is required to exercise the highest possible degree of 
care and diligence to which such trains are susceptible. 
Missouri Pac. Ry. Co. v. Holcomb, Kan, 24 Pac. Rep. 467. 


15. CERTIORARI.—Under section 3719, which provides 
that “a writ of review may be granted when an inferior 
tribunal, board, or officer, exercising judicial functions, 
has exceeded the jurisdiction of such tribunal, board, 
or officer, and there is no appeal, nor * * * any 
plain, speedy, and adequate remedy at law,” certiorari 
wiil not lie to review, a judgment by default rendered 
by a justice, since an appeal lies therefrom.—Saunders 
v. Sioux City Nursery g Seed Co., Utah., 24 Pac. Rep. 532. 


16. CONSTITUTIONAL LaAw—Subject in Title of Act.— 
Gen. St. Colo. § 2594, Which provides that “all persons 
which shal! be hereafter be convicted,* * * where the 
punishment is imprisonment for a period of time ex- 
ceeding six months, shall be imprisoned in the peni- 
tentiary,” is void under Const. Colo. art. 5, § 21, as the 
subject is not clearly expressed in the title of the act in 
which it occurs, namely, “An act to provide for the 
maintenance, government, and police of the peni- 
tentiary, also the mode of appointing officers, and fix- 
ing the salary of the same, and to repeal several acts 
relating thereto.”—Brooks v. People, Colo., 24 Pac. Rep. 
553 


17, CONSTITUTIONAL LAaw—Taxation.—The license tax 
imposed on dogs under the charter of the city of Car- 
thage, art.5,§11, providing that the city shall have 
power to tax, regulate, restrain, and prohibit the run- 
ning at large of dogs, is not in conflict with Const. Mo. 
art. 10, § 4, requiring all property to be taxed in propor- 
tion to its value, and is a proper exercise of the police 
power.—City of Carthage v. Rhoads, Mo., 148. W. Rep. 181. 

18. CONSTITUTIONAL LAW—Taxation.—Where Pullman 
sleeping-cars are run wholly within a State, the busi- 
ness may be taxed as a privilege.—Gibson County v. 
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Pullman South. Car Co., U. 8. C0. C. (Tenn.), 42 Fed. Rep. 
572. 

19. CONSTITUTIONAL LAW—Titles of Acts.—Act. Wash. 
March 27, 1890, is entitled “An act providing for the 
organization, classification, incorporation, and govern- 
ment of municipal corporations:” Held, sufficient to 
include sections relating to the enlargement and con- 
solidation of municipal corporations.—Board of Com- 
missioners v. Davies, Washington, 24 Pac. Rep. 540. 

20. CONSTITUTIONAL LAaw—Titles of Law.—Chapter 154 
of the Session Laws of 1885, “‘An act to compel railroad 
companies to fence their roads by and through lands 
inclosed with a lawful fence,” is constitutional and 
valid.—Missouri Pac. Ry. Co.v. Harrelson, Kan., 24 Pac. 
Rep. 465. 

21. CONTRACT—Abandonment.—When one perform 
services for another on a special contract, and for any 
reason, except a voluntary abandonment, fails to fully 
comply with his contract, and the service and material 
have been of value to him for whom they were ren- 
dered and furnished, he may recover for such material 
and services their reasonable value, after deducting 
therefrom any damages the party for whom such ma- 
terials were furnished and services were rendered has 
sustained by reason of such failure.—Gove v. Island City 
Mercantile ¢ Milling Co., Oreg., 24 Pac. Rep. 521. 

22. ConTRACT—Commissions.—Among the duties of 
certain county commissioners who received no com- 
pensation for their services was that of selling county 
lands: Held, that it was illegal for one of such com- 
missioners, whose business was that of a real-estate 
agent, either with or without the authorization of the 
other commissioners, to contract with the purchasers 
of county lands for a commission on the sale.—Dorsett 
v. Garrard, Ga., 11 8. E. Rep. 768. 

23. CONTRACTS—Construction.—When the town of 
Pendleton contracted to pump water into a reservoir 
to the full capacity of its pumps whenever the first 
parties tothe agreement desired to make a test of the 
reservoir, not exceeding once each week for 90 days, 
such agreement did not impose the duty on said town 
of doing more than run its pumps to their full capacity 
during the time they were usually and reasonably run. 
— Town of Pendleton v. Si ders, Oreg., 24 Pac. Rep. 506. 


24. CONTRACT—Construction.— Appellants purchased 
astock of carpets and curtains under a written con- 
tract, by the terms of which, among other things, they 
were to pay their vendors, during certain years, a stated 
sum for each month; that they should encounter in the 
curtain and carpet business “no greater competition 
than” that of certain firms named, “whose stock of 
goods should not exceed $5,000 in value:” MHeld,in an 
action on the contract, that appellants were not liable 
for such sums for months during which other persons 
competed with them, whose stocks aggregated $12,000 in 
value, though such competitors were what is termed 
“second-hand dealers.’”’—Daniels v. Knight Carpet Co., 
Colo., 24 Pac. Rep. 472. 


25. CONTRACT—Illegal in Part.—No recovery can be 
had on a quantum meruit for such services rendered in 
the grocery part of the business under a contract to 
work for agreed wages as bar-tender and clerk for a 
dealer in groceries and liquors, the sale of the latter 
being prohibited when the contract was made and the 
services rendered.—Sullivan v. Hergan, R. I., 20 Atl. Rep. 
232. 

26. CONTRACT—Use and Occupation.—Where a person 
erects a shed on his own land without touching a wall 
standing on the edge of his neighbor’s land, the fact 
that such wall serves to inclose the shed on one side 
does not render him liable for the use of the wall.— 
Nolan v. Mendere, Tex., 148. W. Rep. 167. 

27. CORPORATIONS—Insolvency.— Upon an adjudica- 
tion of the insolvency of a corporation, and the ap- 
pointment of a receiver of its property and effects under 
the provisions of Gen. 8t. ch. 76, the right to recover 
capital withdrawn and refunded by the corporation to 
its stockholders without provision for the payment of 








corporate debts passes to the receiver as the repre- 
sentative of all the creditors; and the right of the cred- 
itors in their own behalf,to maintain such an action 
under chapter 34, § 139, Zd., is taken away, or at least 
suspended during the pendency of the proceedings un- 
der chapter 76.—Minn. Thresher Manuf’g Co. v. Langdon, 
Minn., 46 N. W. Rep. 310. 

28. CORPORATIONS.—Right of Officers to Compensa- 
tion.—In an action by the vice-president of a corpora- 
tion, against the company,to recover for services as 
general manager, it must be shown by a preponderance 
of evidence that the services were clearly outside of 
his duties as an officer Of the company; and, where the 
jury are charged that such is the law, itis not error to 
refuse to charge that the burden of proof is on the 
plaintiff to establish the fact.—Topence v. Corinne Mill, 
Canal § Stock Co., Utah, 24 Pac. Rep. 534. 

29. COUNTY OFFICERS — Compensation.— A county 
court, composed of a probate judge and three select- 
men, who by section 209 receive a fixed compensation 
for all time employed in county business, cannot bind 
the county for an additional salary to the probate judge 
appointed, by resolution of the court, “superintendent 
of county affairs,’ to attend to the duties imposed upon 
it by law.—Bartch v. Cutler, Utah, 24 Pac. Rep. 527. 

30. CouRTS—Special Terms.—Section 9, ch. 27, Laws 1879, 
authorized the district judges to appoint additional 
terms of courtin any county or subdivision of their 
districts. Chapter 71, Laws 1885, amended this section 
by striking out the word “additional ;” and chapter 79, 
Laws 1885, approved on the same day, fixed the dates of 
the terms in the several counties of the fifth judicial 
district: Held, that neither of the last named acts, nor 
both together, had the effect to repeal said section 9, 
ch. 27, Laws 1879, as to the counties of the fifth judicial 
district, nor to impair the authority of the judge to ap- 
-point terms therein.— Myers v. Mitchell, 8S. Dak., 46 N. W, 
Rep. 245. 


31. CRIMINAL LAaw—Assault.—Comp. Laws Utah, 1883, 
§ 44, 1888, declares that “every person who, with intent 
to do bodily harm, and without just cause or excuse, or 
when no considerable provocation appears, or when 
the circumstances show an abandoned and malignant 
heart, commits an assault,” is punishable, etc.: Held, 
that an indictment thereunder which fails to negative 
the excusatory clauses is insufficient.—People v. Fair- 
banks, Utah, 24 Pac. Rep. 538. 


32. CRIMINAL LAW—Burglary.—On trial for larceny 
and burglary, evidence by the owner of the burglarized 
house that all the doors and windows were closed when 
he went to hed, and that he was awakened by defend- 
ant’s coming in the room, who, on being discovered, 
seized witness’ pants and escaped through the window 
of the adjoining room, which was then open, is suffi- 
cient to sustain a conviction for burglary, as showing 
that a burglarious entrance was effected through the 
window.—State v. Kenney, Mo., 14 8. W. Rep. 187. 

33. CRIMINAL Law — Larceny.— An indictment for 
larceny charged the taking of one $1 bill and one $ bill 
in money of the United States of America, of the value 
of $15: Held to sufficiently designate the kind, denom- 
ination and value of the money stolen.—Carden v. State, 
Ala.,7 South. Rep. 301. 


34. CRIMINAL LAW—Larceny.—On trial for horse-steal - 
ing, an instruction that the larceny of a horse is the 
taking and carrying away of a horse of another from 
the possession of the owner without his consent, with 
intent to convert the horse to the taker’s use, or to de- 
prive the owner of his property, is erroneous, as it 
leaves out the element of felonious intent in the taking. 
—State v. Moore, Mo., 14 8. W. Rep. 182. 

35. CRIMINAL Law — Larceny from Warehouse,— A 
trunk near the door of a baggage-room on a platform, 
covered by the same roof, but not inclosed, which is 
used as a common passage-way by all going about the 
depot, is not in a warehouse within Code Ala. 1886, 
§ 3789, punishing larceny therefrom.—Lynchv. State, Ala 
7 South. Rep. 829. 
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36. CRIMINAL LAW—Public Officers.—Where, on pros- 
ecution of a county collector for embezzlement, it is 
shown that defendant never made a settlement, and 
that his books, when taken from him by the sheriff, 
showed a deficit, which he attempted to account for by 
swearing that the inoney was destroyed when his house 
was burned, the evidence is sufficient to sustain a con- 
viction.—State v. Findley, Mo., 14 8. W. Rep. 185. 

37. DAMAGES—Contract.—G. H. H. & Co. contracted to 
furnish the heating apparatus in complete working or- 
der, to a specified degree of temperature, for the newly- 
erected building of A.J. H.,for the sum of $450. The 
owner terminated the contract and refused to allow the 
contractor to proceed when the furnace and fixtures 
were ready to be put in place: Held, that, under the 
evidence, the measure of damages to the contractor 
was the profits under the contract only.—Hale v. Hess, 
Neb., 46 N. W. Rep. 261. 

38. DEED—Failure of Consideration.—If a conveyance 
of land be made for a consideration in services after- 
wards to be performed by the grantee, and the grantee 
fails to perform, the conveyance will be set aside at the 
instance of the grantor.—Pironi v. Corrigan, N. J., 20 Atl. 
Rep. 218. 

39. DESCENT AND DISTKIBUTION.—Act Tex. 1840, re- 
garding descents, provided that property inherited 
from a father should descend only to paternal kindred, 
and that property inherited from a mother should de- 
scend only to maternal kindred. Act Tex. 1842, pro- 
vided that the ordinary rules of descent should apply 
to such property, “should there be either father or 
mother of the intestate surviving:” Held, that where 
the intestate left no surviving parent, and neither wife 
nor child, land inherited by him from his father would 
descend only to his paternal kindred.—Pease v. Stone, 
Tex., 14S. W. Rep. 161. 

40. DivoRCcE—Evidence.— The admissions of a party 
against himself are admissible in evidence in an action 
for a divorce, when it appears that the admissions have 
not been obtained by connivance, fraud, coercion or 
other improper means.—Burk v. Burk, Kan., 24 Pac. Rep. 
466. 

41, EJECTMENT — Adverse Possession.—In ejectment 
for riparian premises of which defendant, the city, had 
been in open, uninterrupted and adverse possession 
for nineteen years, condemnation proceedings, which 
were subsequently declared void, instituted by the city 
during that time to open the wharf along the whole 
river front, including the premises in controversy, are 
inadmissible in evidence to show either title in plaintiff 
or the character of the city’s possession.— Wilkerson v. 
St. Louis Sectional Dock Co., Mo., 148. W. Rep. 177. 


42, EMINENT DOMAIN.— Where a mill-dam is built 
across a natural water-course without leave to build, 
or to continue the same, obtained under the provisions 
of the statute, the owner of an adjacent mill and dam, 
whose mill-power and premises may be affected or in- 
jured thereby,may prosecute proceedings for indemnity 
under the fourteenth section of chapter 57 et seg., with- 
out recourse to the ad quod damnum under the preceding 
sections.— Kyner v. Upstill, Neb., 46 N. W. Rep. 281. 

43, Equiry—Decree.—A decree of a court of chancery 
which establishes that lands have been purchased by a 
husband with his wife’s separate estate, will not divest 
the husband and his grantees of the legal title to the 
land and vest it in his wife, though itin express terms 
purports to do so, as the statutes of Alabama do not 
give chancery courts authority to transfer title from 
one party litigant to another by mere decree, except on 
a party’s failure to comply with directions therein fix- 
ing a specified time by which the conveyance shall be 
made.—Prewitt v. Ashford, Ala., 7 South. Rep. 831. 

44. Equity— Pleading.—A wife’s lands having been 
sold under a mortgage, and bid in by her busband’s 
brother, who afterwards conveyed to him a bill by her 
heirs, charging that he had paid the debt with her 
money, and that the foreclosure was collusive, cannot, 
on failure of proof that the mortgage was not a valid 








and subsisting lien, be amended so as to charge him as 
having purchased in trust for his wife, and to compel a 
conveyance on repayment of his expenditures in re- 
moving the incumbratice.—Park v. Tide, ala., 7 South. 
Rep. 805. 

45. EQUITY JURISDICTION—Remedy at Law.—Where a 
creditor has received a portion of his claim in full set 
tlement, but has given no release under seal, a bill in 
chancery to set aside the settlement will not lie, since 
he still has the right to sue at law for the residue of his 
claim.— Jaffrey v. Bear, U. 8. C.C. (N. Caro.), 42 Fed. Rep. 
569. 

46. EQUITY PLEADING—Rescission of Contracts.—A bill 
to rescind a contract of sale of land, which avers that 
defendants, by false representations that they had a 
sufficient title, induced plaintiffs to enter into the con- 
tract, when in fact the title was in another, of which 
plaintiffs were ignorant, is sufficient without alleging 
the facts to show want of title in defendants.— Orendorf® 
v. Tallman, Ala., 7 South. Rep. 821. 

47. EXECUTION FOR TAXES.—Under Code Ga. § 89la, 
which provides that when one pays an execution issued 
against another for taxes, “or any other execution 
issued without the judgment of a court,” the officer 
whose duty it is to enforce such execution shall, upon 
request, transfer it to the person paying it, an execu- 
tion issued by the comptroller general against a delin- 
quent tax collector and his sureties was properly trans- 
ferred to one who furnished money wherewith the ex- 
ecution debtor paid the execution.—Fuller v. Dowdell, 
Ga., 11 8S, E. Rep. 773. 

48. FRAUDS, STATUTE OF—Sale of Land.—Land of de- 
fendant on which plaintiff held a mortgage was put up 
to be sold at auction, and plaintiff bid on it. The 
auctioneer left before completing the sale, and plaintiff 
and defendant were negotiating about it, when defend- 
ant told his son, who was acting as clerk of th esale, that 
plaintiff had bought the land, and the son made a mem- 
orandum to that effect: Held, that the memorandum 
was insufficient under the statute of frauds, for the sale 
was not made by the auctioneer, and hence his clerk 
was not the agent of plaintiff inthe premises. Wyckoff’ 
v. Mickle, N. J., 20 Atl. Rep. 214. 


49. GARNISHMENT—Exemption.—The answer of the 
garnishee, which is not contested, disclosing a condi- 
tional liability only, a judgment, denying a claim of ex- 
emption, interposed by the debtor, ie a nullity, and an 
appeal by him will be dismissed.— White v. Hobart, Ala., 
7 South. Rep. 807. 

50. GARNISHMENT—Service of Writ.—In garnishment 
proceedings against a bank, where the president and 
cashier are absent, notice and a copy of the order of at- 
tachment, served upon the book-keeper thereof during 
business hours, is sufficient.—First Nat. Bank v. Turner, 
Neb., 46 N. W. Rep. 290. ‘ 

51. HoOMESTEAD—Application.—_The unsworn certifi- 
cate of a surveyor attached to the plat of a homestead 
will not authorize its approval by the ordinary, as Code 
Ga. § 2008, requires the surveyor to “make an affidavit” 
that the homestead has been correctly platted and laid 
off by him before the ordinary can pass on the home- 
stead application.—Mabry v. Johnson, Ga., 118. E. Rep. 
771. 

52. HOMESTEAD—Exemption.—Under Rev. Stat. Mo, 
1889, §§ £436, 5437, the action of the appraisers cannot be 
attacked in a collateral proceeding, and is conclusive 
unless the execution debtor made a direct attack there- 
on by motion in the same action.—Meyer v. Nickerson, 
Mo., 14 8. W. Rep. 188. 

53. HUSBAND AND WIFE—Wife’s Separate Property.— 
In a suit by a creditor to subject land held in the name 
of the wife to the payments of the husband’s debt, it ap- 
peared that the land was acquired after the insolvency 
of the husband, and that all but $600 of the purchase 
price was furnished by the wife. It did not appear 
where this $600 came from, but it was shown that the 
husband’s property was exhausted by executions at 
that time, and also that the son had an interest in the 
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land: Heid, that there was no presumption that the 
money was derived from the husband.— White v. Clasby, 
Mo., 14S. W. Rep. 180. 


54. INJUNCTION—Bill.—_Where a bill to enjoin a mort- 
gagee from selling under a power in the mortgage 
averred payment, but offered to pay any amount that 
might be found due upon an accounting, and prayed 
cancellation, or, if something were found still due, to 
be allowed to redeem, a motion to dismiss for want of 
equity was properly denied.— Whitley v. Dunham Lumber 
Co., Ala., 7 South. Rep. 810. 

55. INJUNCTION—Judgment.—In an action to enjoin a 
judgment, upon the grounds that the plaintiff has a 
valid defense to the same, and that it was rendered 
through a breach of duty of his attorney, the facts con- 
stituting the alleged defense must be pleaded, so that 
it may appear that, on a re-examination of the case, 
the result would probably be different.—Hartford Fire 
Ins. Co. v. Meyer, Neb., 46 N. W. Rep. 292. 

56. INJUNCTION—Procedure.—Persons who have been 
separately indicted for selling intoxicating liquors in 
the original packages in which they were imported, 
and separately enjoined from making such sales, can- 
not maintain a joint suit for an injunction against such 
proceedings, though they are, respectively, the agent 
and subagent of the same importer.— Woolstein v. Welch, 
U. 8. C. C. (Kan.), 42 Fed. Rep. 566. 

57. INTOXICATING LIQUORS.—A sale of beer by the car- 
load by W, in the State of Illinois, to B, of Nebraska, to 
be shipped to the latter State, is not a violation by W of 
the law or the public policy of the State of Nebraska.— 
Wagner v. Breed, Neb., 46 N. W. Rep. 286. 

58. INTOXICATING LIQUORS—Illegal Sale.—The laws of 
Kansas prohibiting the sale of intoxicating liquors 
within the State being void, as in contravention of the 
interstate commerce clause of the federal constitution, 
in so far as they apply to sales by an agent of an im- 
porter outside of the State of liquor in the original 
packages in which it was brought into the State, with- 
out regard to the size of such packages, an agent im- 
prisoned for such sales is deprived of his liberty in 
violation of the constitution of the United States, and 
will be discharged by the circuit court on habeas corpus. 
—In re Beine, U. 8. C. C. (Kan.), 42 Fed. Rep. 545. 

59. JUDGMENTS—Collateral Attack.—_One who prose- 
cutes an appeal from a judgment of a nisi prius court of 
a foreign State to fhe supreme court of that State, and 
who submits himself to the jurisdiction of the appellate 
tribunal, cannot impeach its judgment, in an action 
brought thereon in this State,on the ground that the 
nisi prius court had never obtained jurisdiction of his 
person, asthe judgment of the supreme court merges 
that of the lower court.—Roach v. Privett, Ala., 7 South. 
Rep. 808. 

60. JUDGMENT — Jurisdiction.—A personal judgment 
by default against a non-resident defendant, upon 
service by publication, is void for want of jurisdiction. 
— Martin v. Cobb, Tex., 148. W. Rep. 162. 

61. JUDGMENT—Pleading.—Every material allegation 
of acomplaint or answer, not controverted, must, for 
the purposes of the action, be taken astrue. A judg- 
ment rendered without obtaining jurisdiction of the 
person may be impeached by a proceeding in equity, or 
by answer to an action, where equitable defenses are 
allowable.— Wilson v. Hawthorne, Colo., 24 Pac. Rep. 548. 

62, JUDGMENT—Res Adjudicata.—On the plea of res 
adjudicata in an action by a principal against his agent 
for the purchase of land, to recover $18,000 alleged to 
have been received by the agent of the moneys paid by 
plaintiffs to his vendor, it appeared that in a former ac- 
tion by the principal against the agent for fraudulent 
representations as to the value of the land, a judgment 
was recovered against the agent, but it did not appear 
that any issue was raised as tothe $18,000 received by 
the agent, or that at that time plaintiffs had any knowl. 
edge of it: Held, that the former suit was not a bar to 
the second.—Keator v. St. John, U. 8. C. O. (Minn.), 42 
Fed. Rep. 555. 





63. JUSTICE OF THE PEACE — Jurisdiction. — Under 
Code Wash. 4 1769, which provides that a justice of the 
peace may, on the application of either party, continue 
a case for any time not exceeding sixty days, a contin- 
uance of a case for more than sixty days will divest the 
justice of jurisdiction where his docket fails to show 
that the continuance was by consent of both parties.— 
Nelson v. Campbell, Wash., 24 Pac. Rep. 539. 

64. LEASE—Conditions.—Where a lease for years con- 
tains a clause of forfeiture for breach ofits covenant to 
pay rent or other covenant, but no clause of re-entry 
for such forfeiture, demand and re-entry is not the 
only mode by which the landlord may enforce the for- 
feiture.— Guffey v. Hukill, W. Va., 11 8. E. Rep. 754. 

65. LimITATIONS—Pleading.—Plaintiff joined. in one 
count several causes of action for moneys expended for 
the use of defendant, for services performed as agent, 
for the use of property by defendant, etc.; each par- 
ticular item being definitely set forth: Held, that the 
statute of limitations could have been pleaded to each 
or all of the items, and that, therefore, defendant could 
not object to a dismissal, after the commencement of 
the trial, of some of the items, on the ground that, if 
the action had originally been brought on the items 
retained, he could have pleaded the statute, especially 
as he made no application to amend his answer by in- 
terposing such plea.—Gilpin v. Adams, Colo., 24 Pac. 
Rep. 566. 

66. MARRIAGE PROMISE—Evidence.—In an action for 
breach of promise of marriage, plaintiff may be asked 
on cross-examination, under the plea of the general 
issue, whether she had told certain persons that she 
had a tumor, for the purpose of showing that she was 
not capable of making or carrying out such a contract 
at that time without fraud or injury to the defendant. 
— Goddard v. Westcott, Mich., 46 N. W. Rep. 242. 


67. MASTER AND SERVANT—Coupling Cars.—Evidence 
held, sufficient to sustain the conclusion of negligence 
in the following particulars: First, in the use of a rail- 
road car with the face of the draw-head broken, leaving 
a sharp ragged edge, liable to catch the clothing of a 
person engaged in coupling cars; and second, in driv- 
ing a locomotive against a car, to which it was to be 
coupled, with an extraordinary sudden impulse.—Mc- 
Knight v. Chicago, M. § St. P. Ry. Co., Minn., 46 N. W. 
Rep. 294. 

68. MASTER AND SERVANT—Negligence.—In an action 
by a brakeman for personal injuries suffered in coup- 
ling cars, caused, as alleged, by the engineer’s negli- 
gence in backing up the cars, there is no presumption 
of negligence against the company, unless plaintiff 
proves that he was without fault.— Western g A. R. Co. 
v. Vandiver, Ga., 11 8. E. Rep. 781. 


69. MORTGAGES—Evidence.—Upon an issue whether 
a written instrument which was in form an absolute 
conveyance was intended as a mortgage, an instruction 
was given by the court that the fact must be proved by 
a clear preponderance of the evidence: Held,to be a 
correct rule as to the measure of proof.— Winston v. 
Burnell, Kan., 24 Pac. Rep. 477. 


70. MORTGAGE—Keceiver.—The statute declaring that 
a mortgage of real property shall not be deemed a con- 
veyance, so as to enable the mortgagee to recover 
possession without foreclosure, does not abrogate the 
power of the court to appoint a receiver of such prop- 
erty in an action to foreclose the mortgage, when that 
becomes necessary for the protection of such equitable 
rights of the mortgagee as do not rest upon the com- 
mon-law principle of a legal estate transferred by the 
mortgage.—Lowell v. Doe, Minn., 46 N. W. Rep. 297. 

71. NATIONAL BANKS—Directors.—Directors of a na- 
tional bank are “officers,” within the meaning of Rev. 
St. U. 8. § 5209, which makes it a misdemeanor for bank 
officers to make false entries in any book, report, or 
statement of the bank, with intent to deceive any of its 
officers.— United States v. Means, U. 8. C. C. (Ohio), 42 
Fed. Rep. 599. 


72. NEGOTIABLE INSTRUMENT—Burden of Proof.—In an 
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action on a promissory note, where the answer is a 
general denial, the burden of proof is upon the plaintiff 
to show that defendant executed the note. This bur- 
den does not shift to the defendant, after the note is 
introduced in evidence, but remains with the plaintiff 
through the entire trial.—First|Nat. Bank v. Carson, 
Neb., 46 N. W. Rep. 276. 

73. NEGOTIABLE INSTRUMENT—Evidence.—In an action 
by the holder of a promissory note, payable to bearer, 
against the maker, where the execution of the note is 
not denied by plea, the introduction of the note in evi- 
dence makes a prima facie case for the plaintiff.— Groves 
v. First Nat. Bank, Tex., 148. W. Rep. 163. 

74. NEGLIGENCE—Evidence.—The question wus as to 
whether the defendant railway company or another 
railroad company is liable for the injuries complained 
of;andin order to prove that the defendant railway 
company was the party liable, the plaintiff, with the 
permission of the court, but over the objections and ex- 
ceptions of the defendant, introduced parol evidence 
showing that certain time-checks were made out in the 
name of the defendant, although no evidence was in- 
troduced tending to show that these time-checks were 
lost or destroyed, or that any search had ever been 
made for them, or that any notice had ever been given 
to either of the railroad companies, or to any one else, 
to produce them: Held, error.—Chicago, K. G N. Ry. Co. 
v. Brown, Kan., 24 Pac. Rep. 497. 


75. NEGLIGENCE—Evidence of Character.—On a ques- 
tion as to the contributory negligence of one whose 
death was alleged to be caused by the negligence of a 
railway company, evidence that deceased’s “character 
was that of a prudent and cautious man” was improp- 
erly admitted.—Atlanta G¢ W. P. Ry. Co. v. Newton, Ga., 11 
S. E. 776. 

76. NEGLIGENCE—Pleading.—Negligence is alleged 
with sufficient certainty in a complaint against a rail- 
road company for killing stock by stating that “‘be- 
cause of the negligence or want of skill of the defend- 
ant’s servants in the management and running of the 
train” it ran over and killed a colt.—Zast Tennessee, V. ¢ 
G. R. Co.v. Watson, Ala., 7 South. Rep. 813. 

77. PARTITION—Pleading.—In a bill for partition by 
the guardian of a lunatic, he must sue, not in his own 
name describing himself as guardian, but In that of his 
ward.— West v. West, Ala., 7 South. Rep. 830. 

78. PLEADING AND PROOoF—Variance.—Where there is 
a variance between the allegations of a bill of particu- 
lars and the facts proved and specially found by the 
jury on the trial, yet, if it be a case where an amend- 
ment to a bill of particulars ought to be allowed to con- 
form it to the facts proved and found, the judgment in 
favor of the plaintiff will not be reversed on account of 
the variance, if nosubstantial rights of the defendant 
have been prejudiced.—.Jung v. Liebert, Kan., 24 Pac. Rep. 
474. 

79. PRACTICE—Publication.—A judgment by default 
against a non-resident defendant obtained on an order 
of publication that does not direct a copy of the com- 
plaint and summons to be mailed to defendant, nor 
specify the length of time it is to be published, is void, 
under 2 Comp. Laws Utah, 1888, p. 241, requiring that 
such order should direct such copy to be mailed, and 
providing the length of time that the summons shall 
be published, and providing that service shall be com- 
plete at the expiration of the time prescribed by the 
order for publication.—Park v. Higbee, Utah, 24 Pac. 
Rep. 524. 

80. PRACTICE—Service by Publicaticn.—In actions in 
personam of a strictly judicial character, and proceed- 
ing according to the course of the common law, service 
of the summons, by publication in a newspaper, upon 
resident defendants, who are personally within the 
State, and can be found therein, is not “due process of 
law.”— Bardwell v. Anderson, Minn., 46 N. W. Rep. 315. 

81. PRINCIPAL AND SURETY — Breach.—Defendant’s 
intestate claimed certain goods which had been levied 
on, and gave a “forthcoming bond,” conditioned that 





the goods be produced at the time and place of sale if 
her claim be disallowed. After her death the 
claim was dismissed. In an action for breach of the 
bond, the only evidence of a breach was defendant’s 
testimony that he knew nothing about the goods: Held, 
that a breach could be proven only by showing that the 
property was advertised for sale and was not produced 
at the time and place provided therefor, or by showing 
thatthe property had been disposed of in the life-time 
of intestate.— Bowdoin v. Roberts, Ga., 118. E. Rep. 784. 

82. PRINCIPAL AND SURETY—Substitution.—Certain 
cotton, which had been levied upon, was not produced 
on the day of the constable’s sale, according to the 
conditions of a forthcoming bond, but the debtor filed 
an affidavit of illegality to the execution. Afterwards 
the debtor desired to sell the cotton, but the surety up- 
on the bond objected. Thereupon a new bond was pre- 
pared, and athird person, with knowledge of the facts» 
became surety thereon, and the cotton wassold: Held, 
the effect of this arrangment was to substitute the new 
surety to all the obligations of the old, and since the 
condition of the original bond had been broken, it was 
not necessary,in order to sustain a suit against the 
surety upon the new one,that a demand should first be 
made for the cotton.—Mehafey v. Gray, Ga., 118. E. Rep. 
774. 

83. PROHIBITION—Appeals.—Prohibition is the proper 
remedy to prevent the ordinary from proceeding 
further, pending an appeal from that court to the su- 
perior court.— Fite v. Black, Ga., 11 8. E. Rep. 782. 

84. PUBLIC LanD—Adverse Claims.—An action in sup- 
port of an adverse claim filed by the parties in pos- 
session of certain mining premises against the appli- 
cant in the United States land-office, for a patent for 
the same premises, is brought under Rev. St. U. 8. § 
2326, providing that, when an adverse claim is filed, the 
proceedings relative to the issuance of the patent 
shall be stayed until the controversy is setted by a 
court of competent jurisdiction; and such action can- 
not be maintained under Civil Code Colo., § 257, provid- 
ing that any person in possession of land may bring an 
action against any adverse claimant to have his title 
determined.—Hunt v. Eureka Gulch -Min. Uo., Colo., 24 
Pac. Rep. 550. 

85. QUIETING TITLE — Adverse Possession.—When 
plaintiff has only an equitable title, derived from an 
agreement between herself and her co-devisees to di- 
vide the estate, by which the lot in controversy was 
allotted to her, a bill to remove a cloud will lie, though 
defendants are in possession.—Zchols v. Hubbard, Ala., 7 
South. Rep. 817. 

86. QUIETING TITLE—Pleading.—Comp. Laws Utah 
1888, § 3468, provides that “‘an action may be brought by 
any person against another who claims an estate or an 
interest in real property, adverse to him, for the pur- 
pose of determining such adverse claim:” Held, that, 
under a cross-complaint to quiet title, which averred 
the fact of adverse claim, and set out the title-deeds of 
defendant, evidence of mistake in the descriptions con- 
tained in such deeds, and in plaintiff’s deeds, was ad- 
missible, although mistake was not averred.—Glas- 
mann v. O’ Donnell, Utah, 24 Pac. Rep. 536. 

87. REAL ESTATE AGENT.—The contract between the 
parties construed as providing that plaintiff should be 
entitled to a commission for a sale of defendants’ prop- 
erty to purchaser of his procuring, only upon the con- 
summation of the sale by the transfer of the property 
and payment of the purchase money.— Flower v. David- 
son, Minn., 46 N. W. Rep. 308. 

88. SaLE—Action for Price.—Plaintiff contracted to 
furnish, upon defendant’s ordefs, 1,000 pounds of Her- 
cules powder, to be paid for 60 days after each ship- 
ment. He received two shipments, the bills of which 
became due, respectively, Septemiber 31 and October 8, 
1882. Having ordered another shipment, he received, 
on November 15th, 500 pounds of commercial instead of 
Hercules powder, which he returned May 22, 1883: Held 
that, in an action to recover for the first two shipments, 
defendant cannot recoup damages for plaintiff’s failure 
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to properly fill his last order, since by his own failure 
to pay the first two bills when they became due he first 
violated the contract.—Skehan v. Rummel, Ind., 24 N. E. 
Rep. 1089. 

89. SALE—Corditional Delivery.—Rule in Cochran v. 
Stewart, 21 Minn. 435, that in case of a sale and delivery 
by the owner of personal property, although he may 
have been induced to make it by fraud on the part of 
the vendee, the latter may convey a good title to a bona 
fide purchaser, does not apply to a case where the sec- 
ond purchaser does not rely on, or know of, any indicia 
of title with which the first vendor may have invested 
the first purchaser.—Globe Milling Co. v. Minneapolis Ele- 
vator Co., Minn. 46 N. W. Rep. 306. 

90. SALE—CONDITIONAL DELIVERY.—The petitioner 
sold to a railroad company a locomotive upon the con- 
dition that it should be paid for on delivery. It was de- 
livered, but was not paid for. The vendor, without as- 
serting its right to repossess itself of the locomotive, 
sued to recover the price, and by garnishment and 
judgment secured partial satisfaction: Held, that the 
delivery, in the first instance conditional, became 
absolute by the conduct of the vendor, so that the 
latter had no reserved lien upon the locomotive.—Man- 
chester Locomotive Works v. Truesdale, Minn., 46 N. W. Rep. 
301. 

91, SALE—Damages.—Where one who has agreed to 
buy an article, to be manufactured, repudiates the con- 
tract, without cause, before delivery, he 1s liable for 
breach of contract.— Tufts v: Lawrence, Tex., 14 8. W. 
Rep. 165. 

92. SALE—Delivery.—In the transfer of personal prop- 
erty, the vendor must deliver to the vendee possession 
in order to consummate the sale, and render it valid as 
against creditors. The delivery must be actual, such 
as the nature of the property and the circumstances of 
the sale will reasonably admit, and such as the vendor 
is capable of making.—Longley v. Daly, S. Dak., 46 N. W. 
Rep. 247. 

93. SHERIFF’S DEED—Collateral Attack.—A sheriff's 
deed cannot be attacked in a collateral proceeding be- 
cause it recites a judgment against three defendants, 
and a direction to levy against one only, where the 
levy was made on the land of such defendant, and the 
land sold accordingly.—Owen v. Baker, Mo., 148. W. Rep. 
175. 

94. TAXATION.—The person who owned certain per- 
sonal property on the ist day of March, 1886, is under a 
legal obligation to list such property for taxation for 
the year 1886, when called upon by the assessor to do 
so, and to pay the taxes thereon, notwithstanding he 
sold and transfered the same on the 8th day of March, 
1886.— Howell v. Scott, Kan., 24 Pac. Rep. 481. 

98. TAXATION—Delinguent Tax-list.—Publication of 
list and notice, being essential to the jurisdiction of the 
court, must affirmatively appear; but, as it is the fact, 
and not the proof, of publication which confers juris- 
diction, this proof may be supplied at any time, even 
after judgment.—Benneti v. Blatz, Minn., 46 N. W. Rep. 
319. 

96. TAXATION—Remedies.—Cattle and horses pur- 
chased outside of the State by residents, and driven in- 
to the State for purposes of pasturage, in October of a 
certain year, are not liable for the taxes of such year, 
notwithstanding the provision of section 23, that when 
any stock is driven into a county for the purpose of 
grazing therein, at any time previous to the last day of 
December in any year, it shall be liable for all taxes 
leviable in that county for that year, the same as if it 
had been in the county at the time of the annual as- 
sessment.—Board of County Commissioners v. Wilson, 
Colo., 24 Pac. Rep. 563. 

97. TENANT FoR LiFk—Repairs.—The liability of a 
tenant for life to keep down the taxes is limited to the 
rental value of the premises, but the rents for the whole 
term of his estate are answerable for the payment of 
taxes accruing during said term.—Murch v. J. O. Smith 
Manuf'g Co., N. J., 20 At]. Rep. 213. 


. TREsPase—Moasure of Damages.—The claimant of 





the premises, who institutes the proceeding, and the 
attorney, who directs the constable to execute a writ 
of restitution, which is void, are liable for actual dam- 
ages necessarily incurred in the proper execution of 
the writ, and not for exemplary damages arising from 
the acts of the constable unauthorized by the mandate 
of the writ.— Marks v. Culmer, Utah, 24 Pac. Rep. 528. 


99. TRIAL—Directing Verdict.—If a trial court directs 
a verdict for either party, in a case where the testimo- 
ny is conflicting upon a material fact, it is error.—Houck 
v. Gue, Neb., 46 N. W. Rep. 280. 


100. TRUST—Parol.—A parol agreement made at the 
time of executing a conveyance of real estate, that the 
grantee shall hold the property for the grantor until 
sold, and when sold pay the proceeds to him, is void, as 
an attempt to create a trust by parol, and the land and 
the money for which it is sold belong to the grantee.— 
Wolford v. Farnham, Minn., 46 N. W. Rep. 295. 

101. TRUSTEE—Personal Liability.—Where one signs a 
contract, affixing to his signature words indicating a 
representative character, such as agent, trustee, or the 
like, he is prima facie liable individually. In order to 
show that he executed the contract in a representative 
capacity, he must prove the existance of such capaci- 
ty.— Peterson v. Homan, 46 N. W. Rep. 303. 

102. VENDOR AND VENDEE—Fraud.—The defendant L. 
M. 8., a resident of California, fell heir to an undivided 
one-third of 320 acres of land situated near Weeping 
Water, Neb., worth from $25 to $30 per acre, which she 
had never seen, and had no knowledge of it location or 
value. The plaintiff desiring to purchase the real 
estate, visited L. M.S. and her husband at their home, 
in Oakland, Cal., and represented to them that the land 
was wild and unproductive, and that $10 per acre was 
far above its real worth. Relying upon such state- 
ments, the defendants sold and conveyed the property 
to the plaintiff: Held, that the vendors were entitled to 
have the deed canceled on account of the misstate- 
ments of the vendee.—Delorac v. Conna, Neb., 44 N. W. 
Rep. 255. 

103. VENUE—Prejudice of Judge.—It is no ground for 
a change of venue in a civil case that the judge had 
formerly represented the people in a criminal prosecu- 
tion against defendant, and had been counsel for the 
plaintiff in a civil suit against him.—Karcher v. Pearce, 
Colo., 24 Pac. Rep. 568. 

104. VENUE IN CIVIL CASES.—Where an action is 
brought under section 39, ch. 25, of the act relating to 
counties and county officers, to recover illegal allow- 
ances, the action is not for the recovery of a penalty 
imposed by the statute, within the terms of section 48 of 
the Civil Code. Therefore, when an action is brought 
in the county where the the illegal claims were al- 
lowed, but service of the summons is upon a defendant 
in another county, and judgment is rendered upon de- 
fault, without any appearance by the defendant, the 
judgment is wholly void, as the court has no jurisdic- 
tion of the person of the defendant.— Board of County 
Commissioners v. Rush, Kan., 24 Pac. Rep. 484. 


105. W1ILLS—Construction.—Testator devised certain 
lands to defendant subject to the payment of $300 on the 
Ist day of Aprilof each year to complainant, and de- 
clared that the legacy should be alien on the land 
devised: Held, that it was not the testator’s intention 
that the portion for each year should be paid out of the 
crops of that year, and that the sum is absolutely due 
on April lst.—Cray v. Johnson, N. J., 20 Atl. Rep. 212. 

106. WILLs—Rights of Legatees.—In order to raise a 
case for an election by a beneficiary under a will on the 
ground that the testator assumes thereby to dispose of 
property which he had previously given to the same 
beneficiary by another instrument, it must very clearly 
and satisfactorily appear that the testator has inten- 
tionally assumed to dispose of the property of the ben- 
eficiary, who is required on that account to give up his 
own gift; and this intention must appear from the 
words of the will itself, and cannot be proved by evi- 
dence dehors the instrument.—Sherman v. Lewis, Minn., 
44 N, W. Rep. 318. 











